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Professional Responsibility 
I. Where Do “Ethics” Rules Come From: 1-15

1. Who makes the ethics rules?

· The constitution – 1st and 6th amendments in particular

· Statutes – both procedural and evidentiary rules

· Codes of conduct – drafted by a number of sources, adopted by the courts

· The Courts – as a self-regulating profession, the courts do play a large role in this

· The power to regulate the bar belongs almost exclusively to the courts, to the extent that they will often invalidate legislation which seeks to impose standards on the bar

· Courts may tolerate some legislative intervention if it’s an exercise of police powers to protect the public (i.e. law limiting attorney’s fees in med malpractice actions) but that’s about it…

· Rather than the legislature? Yes, in large part

· Inherent powers doctrine has been cited to invalidate efforts by the legislature

· Power to regulate the bar belongs to the courts almost exclusively

· The ABA

· Vast majority of states have adopted some version of the ABA model rules, and if thy’re not incorporated verbatim the courts will still look to them as guidelines

· But the ABA doesn’t really have binding authority 

· Lawyers don’t need to join

· The model rules aren’t mandatory unless they’re picked up by a state agency that has the authority to implement them

· Self-regulation creates a sticky situation – allowing those who will be regulated to write the regulations

· Proponents of the practice argue that self-regulation is a hallmark of professionalism

· The profession is more in tune with reasons to regulate

· Ex: reacting to scandals – Professional responsibility became an accreditation requirement after Watergate, new changes in the rules post-Enron and other corporate scandals

· The idea of the bar as a self-regulatory body permits a type of regulation that wouldn’t be possible – internally aspirational, encourages all members to do their best

· Self-regulation may be more pervasive – the entire profession is subject to the sense of the overarching obligation

· Courts often defer to the decisions of the model rules bodies

· Problem – non-elected, nongovernmental body making the rules

· Benefit – has led to less “rubber-stamping” and more oversight by a concentrated source

2. What rules actually apply? The bar is a self-governing institution, but the rules that apply are far from uniform

· Model Rules – issued in restatement format, more like black-letter authoritative rules, with comments to serve as additional guidance

· Given different weight by different jurisdictions
· Model code for professional responsibility – the older, canon based rules

· Model rules – more current, followed at least in part by about 40 states

· Problem – multistate practice, what happens when jurisdictional rules differ or conflict?

· Paradox – the model rules have been adopted in a very non-uniform way, have been a point of departure for the states rather than a force of unification

· Don’t always know what rules to apply to what situation, even though lawyers are always subject to discipline in the state in which they’re admitted

· Possible solutions – 

· 1993 Revision to Rule 8.5(a): 

· The rule of the state in which the lawyer is admitted

· Wherever the conduct occurs OR

· Wherever the client happens to be 

· If lawyer practices in two or more states?

· State in which he principally practices UNLESS

· The particular conduct clearly has its predominant effect in another JDX in which the lawyer is licensed to practice

· Ethics 2000 proposal—long-arm concept, a lawyer who renders services in a JDX is subject to its disciplinary rules

· “A lawyer who renders legal services in a jurisdiction is subject to the disciplinary authority of that jurisdiction.”

· Uses a predominant effect test to determine which JDX governs; unless lawyer conforms to rule in which he reasonably believes the predominant effect will be felt

· Ex: Problem in Multistate Practice. I am barred in NY and NJ. 2/3 work in NY. Client from NJ, comes to me while in NJ office. Accident occurs in NY,  in NY. NY is better forum. NJ retainer=contingency fee. 

· NJ Rule of Prof. Conduct 1.8 (e)(1): may do the contingency fee. But NY doesn’t allow this. 

· In times of confusion, a lawyer may ask a local ethics board for an advisory opinion

· Not binding, but evidence good faith of lawyer
3. The concept of legal ethics – similar to or different from moral ethics?
· Recent trend to look more to general morality in shaping legal ethics rules, but the ultimate force has yet to be decided
· Stems in part from the notions, elements, concepts of profession/professionalism
· Some say that legal ethics is an oxymoron – because of the common conception that lawyers are so morally unethical
· Public perception of lawyers may be tied to their representation of questionable clients
· May be a result of the adversarial system – both parties claiming they are right, one must be lying
· Public perception of ambulance chasers or greedy trial lawyers
4. Law as a profession – Ethics rules are an outgrowth of the concept of law as a profession
· The notion of a profession – what does it mean to say that law is a profession?
· Status – sense of self-importance and importance recognized by society
· Obligation to 3rd parties – A sense of the public interest
· Professions seem to have some tie to provision of publicly interested services
· And an element of trust in the professional relationship – the client is required to trust the lawyer because of the informational inequalities, etc, and the lawyer is ethically obligated to act in accordance with that level of trust
· Element of a vulnerable “customer”
· Self-regulation – professions are frequently managed internally
· Highly specialized training – seems to be an inherent characteristic of professions
· Licensure requirement – can’t engage in certain professional occupations without state licensing
· Expertise
· Wage/salary distinction
· Level of supervision – trade associations and journals within the profession, and supervision by the public in general
· What is a profession, professionalism? Authoritative interpretations of what it means to be a profession…
· Roscoe Pound, 1953 – “The term refers to a group … pursuing a learned art as a common calling in the spirit of public service – no less a public service because it may incidentally be a means of livelihood. Pursuit of the learned art in the spirit of a public service is the primary purpose.”
· Entirely normative despite attempting to appear to be an authoritative definition 
· Central idea in his definition is public service, everything else is building up to and around that idea
· But he doesn’t provide a definition of public service
· Problem – client is left out of this formulation
· Eliot Friedson – professional sociologist, provided a list of common factors in the occupations that we regard as professions
· That its practice requires substantial intellectual training and the use of complex judgments

· That since clients cannot adequately evaluate the qualify of the service, they must trust those they consult

· That the client’s trust presupposes that the practitioner’s self-interest is overbalanced by devotion to serving both the client’s interest and the public good, and

· That the occupation is self-regulating – that it is organized in such a way as to assure the public and the courts that it’s members are competent, do not violate their client’s trust and transcend their own self-interest

· Common theme in these definitions – the subordination of the lawyer’s personal interest in favor of the client’s interest and the interests of the profession
· Benefit of application of professionalism concepts
· A way of raising legal standards through non-binding rules
· Influence the content of rules and the way judges decide cases
· Detriments - The decline of professionalism because professionalism is seen as a proxy for class divisions and class ideology
· Profession v. Business
· Trying to find a proper balance between professionalism and business
· Concern that the concept of professionalism is a public relations campaign
· Use notions of professionalism to sway popular opinion that business predominates
· The business realities may dominate, so maybe we need to shift from a professionalism paradigm and accept business realities 
· And holding on to professionalism is a reaction to increasing commercialization of the legal market and the increasing mobility of attorneys
5. Law as a regulated industry – another way to think of the profession and the ethics rules
· Elements that define regulated industries
· Controlled entry into the field
· Control over substitutes
· Price control
· Service requirement
· Marketing regulations
II. Defining the Client-Lawyer Relationship

1. Basic obligation of the lawyer to the client…

· The importance of the client – Lord Brougham, “An advocate in the discharge of his duty knows but one person in all the world, and that person is his client … he must go on reckless of the consequences, though it should be his unhappy fate to involve the country in confusion”

· Model Code Canon 7 - “A lawyer should represent a client zealously within the bounds of the law.” 

· Aspirational rule only, but very client-centered

· How far does the obligation of zealous advocacy go?

· Ex: how can you treat witnesses? Badger them but only to a certain degree

· Model Rules - “As an advocate, a lawyer zealously asserts the client’s position under the rules of the adversary system.” 

· Zealous advocacy within the constraints of the adversarial system

· Gillers - “Lawyers have obligations to courts, adversaries, the public, partners and associates, too.” 

· Recognizing that lawyers have multiple constituents now; lawyers have responsibilities to many parties within the system

2. Is there a client here? Determining whether the AC relationship has been created…

· Existence of the relationship is a question of law. But it’s also a question that must be asked in context
· Questions about the creation, scope, termination of an AC relationship are all entirely contextual

· Factors indicating or not indicating a relationship

· Money need not change hands for a relationship to form, although payment is good evidence of a professional undertaking

· Relationship may exist if client has given the firm or attorney confidential information 

· Formality of interaction

· What was said during interactions

· Whether money changed hands

· Whether the client had a reasonable reason to believe that you were providing legal advice

· Need to look to the reasonable expectations and reliance interests of the client…

· Courts will expect the lawyer to be sensitive to and clarify any ambiguity

· Burden is placed on the lawyer (the experienced party) to clarify

· But lawyer’s don’t want to inadvertently become someone’s attorney, b/c then subject to all the fiduciary duties 

· Ex: class action contexts – are the unnamed class members clients of the attorney representing the named plaintiffs?

· Turns a lot on whether the class has been certified or not

· If yes ( A prob has relationship with all class members

· But complicated b/c of potential conflicts between class members

· When can’t a relationship be formed?

· If judge appoints attorney to represent a fugitive ( lawyer’s actions can’t bind a client who never appears, never knows about the relationship

· If attorney does work that may benefit the client, but the client never requested the work or established the relationship ( lawyer will no be compensated for such work

· When is existence of an AC relationship an issue?
· Malpractice actions
· Confidentiality issues
· Monetary relationship, payment issues
· Authorization to talk to your employer
· Perez v. Kirk & Carrigan 

· Truck driver, who claimed brakes failed when he rammed into a schoolbus, killing 21 kids, was approached by defendant’s atty in hospital, who allegedly claimed to be his lawyers too (they were lawyers for the Company that employed the driver). 

· They interviewed him and promised confidentiality. But then subsequently gave his statements to the prosecutor, who filed criminal charges against the driver and used them to get a conviction for involuntary manslaughter. 

· Claim: Breach of fiduciary duty of good faith and fair dealing. Have the lawyers violated the duty of confidentiality?

· Defendant now claims no relationship existed, therefore no duty owed

· Argues that there was no AC relationship, the interview was just part of their discovery on behalf of their actual client, the company

· Holding - Agreement to form relationship may be implied from conduct of the parties. Doesn’t need payment. 

· Once there’s some sort of advice-giving encounter, there’s a possibility that an AC relationship has been created

· Even if an initial client interview doesn’t lead to a retainer or subsequent representation, when a lawyer receives confidential information and makes any sort of promise to the potential client ( obligations apply

· Created a trust that atty had to jealously guard. 

· Relationship is “uberrima fides”, “most abundant good faith”. 

· B/C of this openness, some of the info is protected. EVEN THOUGH 3rd parties were present at time of statement, that only goes to negating the attachment of evidentiary privilege, not protection under ethical rules. 

· Conclusion - The rules even protect potential clients. See R. §15. –A lawyer’s duties to a prospective client

· And once those obligations are triggered they may extend after the formal termination of the relationship

3. Elements of the client-lawyer relationship – A series of duties imposed on the attorney once a relationship exists
· Competence

· Most important obligation under the model rules

· MR 1.1: “A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.” 

· A REQUIRED element of the representation, MRs place competence above all else

· Except that failure to uphold the duty of competence leads to malpractice far less frequently than other things

· Need actions of extreme incompetence…

· MR 8.3 – reporting requirement of sorts for knowledge of lawyers acting without the required element of competence

· “A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.”
· Not only a personal obligation but an obligation to make sure that other lawyers are acting with sufficient competence.
· The rules require you to be a snitch on other lawyers
· How do we check for competence or punish incompetence?

· Discipline – for egregious errors

· Malpractice – where the client has suffered a harm legally attributable to lawyer’s lack of competent representation

· Ineffective assistance of counsel – 6th amendment claims

· Market forces – incompetent lawyers will lose clients

· Confidentiality – critical element of the AC relationship
· Definitions

· Confidence – information protected by AC privilege

· Secret – other information gained through the relationship the disclosure of which could be embarrassing or detrimental to the client in other ways

· Secrets is broader than confidences is broader than privileged info

· Code, DR 4-101 – definitions

· Confidence: “information protected by the atty-client privilege”

· Secret: “Other info gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client.”

· R. §59: Gleaned before, during or after unless the info is “generally known”

· Rules seem broader. Before and after the representation began

· Keep in mind that communications will only be protected or privileged if there’s an AC relationship 

· Georgia-Pacific Corp. -  court denied privilege for the communications between in-house counsel and corporate officials.  Lawyer had negotiated environmental drafts of a business transaction and communications on the business issues were heavily intertwined with legal advice.  Court held lawyer was acting in business capacity

· Rules - What may a lawyer NOT do with confidential information?

· Ethical confidentiality rules are just defaults, most can be changed by express agreement or action between lawyer and client

· DR 4-101 Preservation of Confidences and Secrets of a Client.10
· (A) "Confidence" refers to information protected by the attorney-client privilege under applicable law, and "secret" refers to other information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client.

· (B) Except when permitted under DR 4-101(C), a lawyer shall not knowingly:

· (1) Reveal a confidence or secret of his client.11
· (2) Use a confidence or secret of his client to the disadvantage of the client.

· (3) Use a confidence or secret of his client for the advantage of himself12 or of a third person,13 unless the client consents after full disclosure.

· (C) A lawyer may reveal:

· (1) Confidences or secrets with the consent of the client or clients affected, but only after a full disclosure to them.14
· (2) Confidences or secrets when permitted under Disciplinary Rules or required by law or court order.15
· (3) The intention of his client to commit a crime16 and the information necessary to prevent the crime.17
· (4) Confidences or secrets necessary to establish or collect his fee18 or to defend himself or his employees or associates against an accusation of wrongful conduct.19
· (D) A lawyer shall exercise reasonable care to prevent his employees, associates, and others whose services are utilized by him from disclosing or using confidences or secrets of a client, except that a lawyer may reveal the information allowed by DR 4-101(C) through an employee.

· MR 1.6(a) – “A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

· Disclosures that are impliedly authorized as a way to carry out the representation may be ok, but in general, a lawyer is not allowed to disclose confidential info

· differences between model code and model rules:

· code includes privilege, rules don’t  (see above)
· re: the secrets they both cover:
· model code seems to be broader: “gained in the professional relationship” vs. model rules’ “information relating to the representation of the client”
· information gained outside the professional relationship
· model code; seems you have to be the attorney at the time you got the information for it to be protected 
· model rules: doesn’t seem to have this temporal limitation 
· unclear that ct or disciplinary body might think this is significant, but might 
· lawyers know about client’s confidential business dealing and presents the lawyer opportunity to profit  (speculate on land)

· under model rule 1.8: permitted to do this as long as it doesn’t  disadvantage the client (cant reveal it, but can use it if it doesn’t disadvantage the client)
· note: rules distinguish between 1.6’s focus on revealing information and 1.8’s using information
· under model code DR 4-101(b): except where permitted under DR-101(c) a lawyer can not knowingly: 1) reveal a confidence or secret of his client 2) use a confidence or secret of his client to the disadvantage of a client 3) use a cant do this – b/c are using a confidence of the client for the advantage of himself or of a third person, unless the client consents after full disclosure – 
· can do it, but need client’s consent 
· model rules have made more lenient the rules re: using client’s information; under model rules aren’t prohibited from taking advantage of client confidences even if don’t inform client your’re doing this. this is prohibited under model code. Why the shift between different background rules?  This is prob designed to help small town attorneys: probs of dispute
· Trying to help lawyer who has multiple relationships  - to avoid opportunistic use, so lawyer doesn’t have to go back repetitively to client to get consent  (might make client suspicious)
· consider which do we think is the better rule (should lawyers be allowed to speculate on client’s info as long as it doesn’t disadvantage the client) – 
· there’s lots of advantage to lawyers in the newer rule
· What about trading on confidential info without revealing it? If the lawyer uses confidential info but doesn’t reveal it, is it a problem?

· Under model rule 1.8 – lawyer shall not use information to the disadvantage of the client unless the client consents 

· If there’s no disadvantage to the client it might be ok…

· More recent rule says that it’s ok for a lawyer to use the information to his own advantage as long as it doesn’t harm the client

· Older rules say that you can’t use the information at all, unless the client consents

· Hypo: A client tells you that he is going to build a mall. You go out and buy land by the proposed mall area in anticipation of increased land value. This is a “confidence.” Your purchase of the land will not harm the client in any way. 

· The MR 1.6 doesn’t seem to prohibit it unless one accepts the attenuated argument that you are “revealing” a confidence by purchasing the land. 

· MR 1.8(b)—using info gleaned from representation to the disadvantage of a client? Will this purchase of land hurt the client in any way? 

· DR 4-101 (a)(3): May not “use a confidence or secret for the advantage of the lawyer or of a 3rd person, unless the client consents after consultation.”

· Privilege v. Ethically Protected Confidences
· Different sorts of protected information

· Model rules don’t deal with privilege, just with confidentiality
· Ethics rules provide broader coverage than privilege for ethically protected information – lawyer can’t reveal information relating to the representation of a client, even if the info was acquired in non-privileged communications

· But ethical protection can be overcome by court compulsion – can’t be revealed voluntarily, but the lawyer can be forced to reveal ethically protected information by the judge, court order or contempt threat 

· Privilege is an evidentiary concept, determined by the evidence rules

· But 2 privileges that are important to consider in ethics situations

· Work Product Privilege – Hickman v. Taylor
· Memoranda, statements and mental impressions of attorney developed or prepared in contemplation of litigation enjoy limited privilege against discovery 

· In a case where the attorney is interviewing 3rd party witness – clearly no AC privilege, so work product might be the only help

· Rules of discovery cover all matters that are relevant and not privileged

· This will protect certain forms of compelled discovery 

· Rationale – why did the supreme court make the unusual step of recognizing a new privilege 

· Protect the incentive for the lawyers to take notes – help lawyers litigate vigorously 

· Counterbalance the new, broader discovery rules

· Preserve the adversarial system – make both sides do their own work

· Attorney-Client Privilege

· Upjohn’s definition – protects communications between attorneys and their clients regarding legal representation

· Policies behind the confidentiality rule and its exceptions

· Upjohn – “the privilege is intended to encourage full and frank communication between attorneys and their clients and thereby promote broader public interests in the observance of law and the administration of justice.”

· Ultimate objective is to promote full and frank communication between lawyers and their clients, and in that way to allow the lawyer to provide the best representation possible

· Explains why communications remain confidential after client’s death – part of the frankness and openness involves knowledge that info will be kept secret permanently

· Meant to help the attorney deliver the most effective representation and encourage clients to talk to the lawyers

· Tell the lawyers things that are critical to the case but that the client would be concerned about being made public

· Although confidentiality requirements do block the free flow of information they weren’t designed to prevent free-riding or zealous advocacy 

· Why do we recognize such a broad privilege if it’s only purpose is to facilitate lying or protect the guilty?

· Because it also facilitates open communication between the lawyer and client

· Entity clients

· General Concerns

· Rule 1.13 – a lawyer has the same ethical duties as under 1.6 whether the client is a biological person or an entity

· Practical problem – who in the entity is entitled to claim the privilege?

· The entity is a legal person, the entity holds the privilege, but the communications from individuals
· But keep in mind that the AC protects confidential communications, not the underlying facts 

· Concern that an equally broad privilege in this context will create a broad zone of silence, apply confidentiality coverage to too much information from too many people

· The privacy interest that underlies the AC privilege might be less salient in the corporate context

· Also concerned about the balance of power between big corporate litigant and individual litigant

· Big company will have an unfair litigation advantage if everything said by every employee to every lawyer is protected

· Strong AC privilege will increase the info available to the company – employees communicating with corporate attorney will have less to fear in making full disclosures…

· Policy response – reduce the scope of the privilege in the corporate setting to counteract the difficulty in getting info from the corporation

· Though advocates of a strong AC privilege for corporations argue that you can still always get to the facts, and the privilege only protects the communications

· Also concerned that it’s harder to get information in an entity context

· Employees of the entity might be concerned about their job, implicating the corporation, etc, and may be more reluctant to give up information than other witnesses in other situations

· Possible standards for setting scope of confidentiality and privilege in the entity context

· Why we need standards at all – Lawyer and client must be able to predict with some degree of certainty whether the particular discussions will be protected

· Control Group Test – used by the Upjohn lower courts
· Test – AC privilege in the entity context only applies to communications between lawyers and employee’s who are in the company’s control group

· Communications between lawyer and someone in control group will be privileged, communications with other employees won’t

· The corporations AC privilege extends only to communications between counsel for the firm and officers who play a “substantial role” in deciding and directing the company’s legal strategy

· Subject Matter Test – looks to whether the info was imparted to the lawyer to enable her to give the entity legal advice

· Goodfarb Standard – somewhere in between control group and subject matter

· More like a scope of employment test

· If employee discusses something employee did as an employee, this will be privileged. If employee just discusses something the employee observed, that’s not w/I scope of employment ( not privileged.

· Upjohn Co. v. United States 

· Upjohn was trying to use AC privilege to cover and protect internal investigations done into by the company about certain improper corporate payments

· Appeals court held that there was no privilege for the interviews because the employee’s being interviewed were outside the control group – applied control group test

· Supreme Court rejects the control group test (which had been applied by the lower courts), and applies a subject matter test

· AC priv protects communications between counsel and employees regarding matters within the scope of their employment, where the purpose of the communication is to facilitate the formulation or implementation of legal advice to the corporation 

· Samaritan Foundation v. Goodfarb

· Child’s heart stopped in hospital. Nurse paralegal interviews surgeons who worked on child, who signed an agreement to accept hospital counsel. Two years later, under action for medical malpractice, plaintiffs seek the notes of those interviews. 

· Corporations make things tricky b/c they require individual actors to make statements on their behalf. Are those individuals making statements on behalf of corporation or in an individual capacity? 

· We don’t want to give corps better protection than individuals would have. 

· It is clear that communications b/w employees of any level w/ corporate counsel in effort to seek legal advice will be privileged

· The Disputed Zone: Employee statements to other members of the corp as witnesses

· Distinguish: Those whose actions on behalf of the corp could lead to liability from those who merely witnessed the event. The latter may not be privileged. 

· Rule - AC priv protects communications by initiated by employees to corporate counsel if they concern the employee’s own conduct within the scope of their employment and are made to assist the lawyer in assessing or responding to the legal consequences for the corporate client 

· Good balance – “I paid the bribe” ( protected, “I know that X paid the bribe” ( not protected

· A functional approach should be used to determine whether statements of corporate employees are covered by corporate AC privilege

· The restatement’s position - §73 uses the term “organizational client,” which includes corporations, unincorporated associations, partnerships, trusts, estates, sole proprietorships, and other for profit or other non-profit organizations
· Communications will be subject to privilege if they:

· Are between organizational agent and a lawyer (or the lawyer’s agent)

· Unlike Samaritan, this position doesn’t care who initiated the conversation (but Upjohn doesn’t seem to care either)

· And the communication concerns a legal matter of interest to the organization

· What’s the right policy?

· Is there a government attorney-client privilege?

· Gov’t is also an entity, how should it be treated when a gov’t entity is the client?

· Restatement §74 - “unless applicable law otherwise provides, the attorney-client privilege extends to a communication of a government organization”

· Office of President v. Office of Independent Counsel 
· Ken starr (special prosecutor, investigating possible criminality) wants notes taken by white house lawyers in meetings with hillary and her personal attorney. 

· 8th circuit held that no government atty-client privilege could be asserted to avoid a fed prosecutor’s grand jury subpoena (white house counsel who undertake to serve the presidency) 

· No governmental attorney-client privilege is applicable in criminal proceedings inquiring into the actions of public officials

· Applies to government lawyers in all 3 branches

· Reasoning: unlike a corporation, actions of white house personnel cannot subject the white house to criminal liability

· This rule actually strengthens the executive. In typical case, the Ind. Counsel works for the exec, not against him. Thus, he can compel the notes from any other branch. 

· In re Lindsay

· President communicated with white house counsel about whitewater (something he’d done before came to office), counsel’s subpoenaed by grand jury, ct again says no privilege (this time re: communications with the president himself

· Could have made: executive privilege (separation of powers argument): that president can argue that as a matter of constitutional law they cant be required to disclose significant communications of policy making nature with a coordinate branch of government

· “government attorneys stand in a far different position from members of the private bar.  Their duty is not to defend clients against criminal charges and it is not to protect wrongdoers from public exposure” 

· Why is ok to treat gov’t communications differently from those of a private individual? 

· Public officials should promote the public good

· Additional social, political, governmental and legal considerations when the gov’t is the party, the one being investigated

· Different interests at stake – need to keep the gov’t honest, additional public interests

· Exceptions to the privilege or the ethical duty – when may or must confidences be revealed?
· DR 4-101(c) – the older rules

· Draft to MR 1.6 (b) had a mandatory disclosure requirement. The final cut says “a lawyer may  reveal info…to prevent…

· Current Rules – MR 1.6(b)

· A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

· (1) to prevent reasonably certain death or substantial bodily harm;

· (2) to prevent the client from committing a crime or  fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;

· (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;

· (4)  to secure legal advice about the lawyer's compliance with these Rules;

· (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; or

· (6) to comply with other law or a court order.

·  Some states adopted the mandatory disclosure requirement, others didn’t pg. 33

· FL requires disclosure to prevent the mere commission of a crime! Very broad requirement

· The Restatement Position

· §66: rsbl belief that necessary in prevention reasonably certain death or bodily harm to a person

· Lawyer may use or disclose confidential client information when lawyer reasonably believes that its use or disclosure is necessary to prevent reasonably certain death or serious bodily harm.

· Unlike 1.6(b)(1), the conduct need not be criminal, the actor need not be the client, and the harm need not be imminent. 

· However, if feasible, the lawyer must make a good faith effort first to convince the client not to act. 

· §67: prevent the commission of a crime or fraud, or mitigate harm if it has already occurred

· Allows use or disclosure of confidential client information when the lawyer reasonably believes it is necessary to prevent crime or fraud if it threatens substantial loss that has not yet occurred, and the client has used or is using the lawyer’s services in the matter in which the crime or fraud is committed.  If it already occurred, lawyer is authorized to extent necessary to prevent, rectify or mitigate loss

· Self-Defense Exception

· DR 4-101 (c)(4)—A lawyer may reveal confidences or secrets necessary to defend himself or employees against an accusation of wrongful conduct
· MR Rule—1.6(b)(5) –applies whether claims are made by the client or by 3rd parties. Defense to a criminal or civil charge, to the extent the “lawyer reasonably believes necessary” or to respond to allegations in any proceeding concerning the lawyer’s representation of the client”

· Very lawyer-friendly – lawyers can reveal info to protect themselves as soon as they are accused of wrongful conduct, don’t have to wait to be called into any formal proceeding
· Collection of Fees Exception

· DR 4-101 (c)(4)— Lawyer can reveal confidential information in an attempt to recover fees
· Ex: Client accused of fraud gets off by your representation. He says, “too much! You took too long, never called me back, too high of a price for one fraud charge!” ( can reveal certain information to justify and collect fees
· MR 1.6(b)(2)

· Waiver Exception

· Confidentiality may be waived either explicitly or implicitly

· Implicit – when the client puts the confidential communication at issue in the litigation

· Express – when the client expressly authorizes revelation, or reveals the information himself

· Some courts also recognized a limited waiver where a company shares info with the SEC but then seeks to protect the same info from a private suit with another party

· Fairness Doctrine - Partial disclosure in ct leads to compelling the whole thing. But in extrajudicial matters (Dershowitz’s book on a trial), partial revelations aren’t able to be fully realized upon compulsion on a theory of waiver

· Crime-Fraud Exception

· Communications between the lawyer and client are not privileged when the client has consulted the lawyer in furtherance of a crime or fraud, even if the lawyer doesn’t know that and even if the crime or fraud is never accomplished
· Just need in furtherance

· The communication itself must be in furtherance of the crime or fraud, not merely a form of evidence of the crime or fraud

· The court has to determine itself that the client communication in question was itself in furtherance of the planned crime/fraud

· One of the client’s objectives for the communication must be the crime

· How does the court determine this? how does the party challenging the privilege prove that the communication was actually made to further a crime or fraud?

· In camera review of the allegedly privileged information to decide whether the opponent of the privilege has met this burden.  IN order to get in camera review, opponent must meet a third burden of proof.  Zolin (U.S. 1989) – judge should require a showing of a factual basis adequate to support a good faith belief by a reasonable person that in camera review may reveal evidence that crime-fraud exception applies

· Identity and Fees Exception

· AC privilege extends to confidential communications made for the purpose of obtaining legal advice, but communications about the client’s identity or fees paid is usually not privileged

· Special circumstance exception – where info about identity and fees may still be privileged

· US v. Sindel, 8th Circuit (not all have been approved by the Supreme Court)

· (1) Legal advice exception – protects client id and fee info when there is strong probability that disclosure would implicate the client in the very criminal activity for which the legal advice was sought.

· (2) Last link exception – prevents disclosure of client identity and fee info when it would incriminate client by providing the last link in an existing chain of evidence.

· (3) Confidential communications exception – protects client identity and fee information if by revealing the info attorney would necessarily disclose confidential communications

· Court order exception – lawyer may be able to get the court to order revelation, and must reveal if court does order

· Confidentiality only prohibits voluntary disclosure – compelled disclosure still trumps

· Policy behind having exceptions


· AC privilege and ethical duties of confidentiality are not sacrosanct, they may be pierced

· When should attorneys worry that info will come out:

· May be concerned that client will waive privilege and reveal information lawyer provided to another source

· May be concerned that information from the lawyer will come out in camera with the judge

· Additional reason for lawyer to not do anything unethical…

· Agency – Lawyers are their client’s agents, so agency principles are a part of the AC relationship
· General principles

· Lawyers are their clients’ agents

· Clients choose counsel at their own peril though, b/c clients can be bound by lawyers’ actions

· Important to define the relationship as precisely as possible so that the client knows what he’s getting and the lawyer knows what his duties are, both so he can fulfill them and not exceed them
· Don’t want lawyer to bind client to things not technically ordered

· Lawyer doesn’t want to be liable for failure to do things

· Taylor v. Illinois

· Lawyer speaks for the client, actions imputed upon the client. Lawyer’s decision will bind client except for extreme cases of ineffective counsel. 

· Here, decision to conceal the identity of witness, thereby precluding his use on the stand was a tactical decision that binds the client. The decision that the lawyer took from the client was NOT whether to have the witness testify, but whether to have the witness sprung on the adversary. 

· If lawyer’s conduct d/n rise to level of ineffective assistance, client can’t get collateral relief – must accept consequences of lawyer’s decisions

· Brennan’s dissent: Distinguish b/w tactical errors and misconduct. Tactical error are only seen as erroneous through hindsight. Not so with misconduct, which this was. 

· Cotto v. United States

· Complaint for failure to prosecute when boy’s arm gets mangled in combine. Suit against US Dept of Ag, lawyer screws up. 

· Lawyer’s mistake is imputed on the client 

· Can client bring an action against the lawyer? not really, too bad so sad.

· See MR 1.3: “A lawyer shall act w/rsbl diligence and promptness in representing a client.” 

· See MR 1.1: “A lawyer shall provide competent representation to a client.” 

· See DR 6-101(a)(3): “A lawyer shall not neglect a legal matter entrusted to him.” 

· But can the violation of these rules result in a civil suit against the atty? No, they do not create enforceable rights in Ct. 

· Negligence per se? This argument has NOT worked. 

· Perhaps go to the ABA and file a complaint? Can do this, but that isn’t going to get Cotto his arm back. The disciplinary committee has the independent authority to investigate matters and institute proceedings. 

· Malpractice is difficult to prove b/c discretion is involved. The atty may make a mistake, but it is often hard to prove that it was so wrong as to amount to malpractice. (However, cases of neglect, or missing a timeline are objective and much easier to prove.) 
· When the judge becomes aware of unprofessional conduct by a lawyer, he should take or initiate disciplinary measures against the lawyer.  But clients are still prevented from filing suit when the lawyers misconduct failed to file in a timely manner
· Binding the client – The lawyer’s actions will bind the client in different ways in different contexts
· Issue - What happens when attorney lawyer does something not authorized by the client or against the client’s interest? Can the client be free of attorney’s action re: its legal implications? Does client have rights vs. the attorney? Does disciplinary system have way of disciplining the attorney for doing this?
· To answer this, need to know more about the scope of the AC relationship and what sort of authority the client gave to the lawyer…

· Actual Authority: If agent is specifically authorized by principal to take action on principal’s behalf ( that’s enough to bind principle to whatever the agent does (seller could hold buyer to the consequences)

· can be established by explicit instructions

· can also be established by course of conduct: if attorney regularly excercised power to negotiate for the buyer, etc.: could say there’s actual authority conferred by a course of conduct (and could therefore hold the buyer to the K)

· Apparent Authority: authority which may or may not exist in reality, but is created by 3rd parties’ reasonable perceptions of whether it is. [if there’s actual authority, don’t need this] If there’s no actual authority, this can still operate to authorize the attorney (if acted in way that gave buyer the appearance that attorney’s authorized, this can bind the principal to what the agent does). 

· And the context of the relationship – A’s ability to bind C in litigation seems like a different question than A’s power to bind C in negotiation settings
· Civil Context – A’s actions can generally bind the client
· Ex: C will be stuck with the outcome of A’s mistakes at trial

· What is the client’s recourse against the attorney in these situations?

· Model Rule 1.1: lawyer shall provide competent representation 

· Model Rule 1.3:  lawyer shall act with reasonable diligence and promptness in representing a client (corollary to 1.1)

· Model Code D.R. 6-101(A)(3): a lawyer shall not neglect a legal matter entrusted to him

· client can refer lawyer to the disciplinary committee/ bar committee (and they can sanction him)

· this isnt much comfort for the client – he’s not going to hire the lawyer again anyway, this is really just to protect the public

· malpractice claim vs the attorney (most people just want the money, so this is what they’ll do) 

· cant generally threaten disciplinary action to get better settlement in malpractice claim [but can walk a fine line]

· generally, in civil context client can be responsible for lawyer’s mistake, general rule is “too bad, so sad” and rely on discipline committee and malpractice actions for remedies

· Criminal Context – Client will have more options on the criminal context
· If a lawyer was as bad here, client may be able to evade judgment/punishment

· Sanctions are more serious here

· 6th amend. interepreted to guarantee “effective assistance of counsel”: if can prove constitutionally ineffective assistance of counsel ( can get conviction reversed

· Strickland v. Washington (1984): to establish constitutionally ineffective counsel, a Δ must prove both:

· deficient performance 

· prejudice from counsel’s unprofessional errors (lawyer’s deficiency has to be a causal factor in the client’s conviction)

· this looks like a low standard: every criminal case will involve some mistakes by lawyers

· but really this standard isnt so low: it’s the Δ’s burden to establish these (deficient performance, and that that performance caused the adverse outcome for the Δ), which is hard to do, and it’s a lot within the discretion of the court. 

· Problems - If there are problems with what the attorney did, but it doesn’t rise to constitutional level of “ineffective assistance of counsel”? this is battleground

· Taylor v. Illinois (1988) – Lawyer decides not to reveal to the prosecution a potentially exculpatory witness for strategic reasons, judge wont let them testify ( client is convicted

· Supreme court assumes that representation was constitutionally effective

· but prob is that 6th amend also has a compulsory process clause (right to call witnesses): client claims he was deprived of right to call witnesses when his attorney failed to take the proper steps to have the witness testify. 

· Majority: refuses to go beyond the ineffective counsel standard, and say there’s a right to a new trial if lawyer declined to call witnesses and therefore deprived client of exculpatory evidence (“too bad, so sad”)

· Dissent: shouldn’t punish client for this, b/c can directly sanction the attorney

· ( ct past “ineffective assistance of counsel” is pretty unwilling to let client off for attorney’s mistakes, even in criminal context

· Vicarious Admissions

· Lawyer may make admissions vicariously for a client, but they don’t bind the client

· Client is free to disprove them or even introduce contrary proof

· But at trial, they may bind the client for the duration and purpose of the trial

· Procedural Defaults

· Lawyer’s failure to raise certain constitutional rights in state court proceedings will usually preclude their use in future fed court proceedings – habeas and other collateral review

· Exception – Client can still prove actual innocence to get relief

· Confidentiality duties in agency law – there’s a large overlap between the duties of confidentiality owed by agents to their principals and the duties imposed in the normal AC relationship, fiduciary relationship
· Fiduciary Duties – Lawyers are subject to fiduciary duties towards their clients
· General Principles

· AC relationship a special kind of fiduciary relationship

· High degree of trust in lawyer, high degree of client vulnerability ( strong obligations on lawyer

· Why set standards this high?

· Client will presumably have begun to rely on attys integrity, fairness, superior knowledge and judgment

· Atty may have acquired info about the client that gives the atty an unfair advantage in dealings b/w them

· Client may be financially or psychologically dependent 

· Client is vulnerable to the atty’s overreaching 

· Loyalty and Diligence – Lawyers owe duties of loyalty and diligence to their clients
· Loyalty: Requires the lawyer to be able to pursue and to pursue the client’s interest unfettered of any other conflicting obligations

· Survives the termination of the a-c relationship 

· Diligence: Pursue the client’s interest without undue delay

· 1908 Canon 15

· Code in Canon 7: “A lawyer should represent a client zealously within the bounds of the law”

· DR 6-101 (A)(3): “A lawyer shall not neglect a legal matter entrusted to him.” 

· Rule 1.3: Lawyer should act with reasonable diligence in pursuing the interest of the client. 

· The Duty to Inform and Advise – Lawyers have a duty to inform and advise their clients in certain ways
· What kind of information flow is necessary between attorney and client in the realm of ethics?

· AC relationship triggers a duty to inform and advise

· MR 1.2 – “A lawyer shall consult with the client as to the means by which [the objectives of the representation] are to be pursued.”

· An obligation to consult with the client

· Nichols v. Keller

· Plaintiff hires atty to pursue injury claim against his employer. He was not told that he had potential claims against 3rd parties and the SOL ran. It is reasonably foreseeable that a layperson would think that retainer agreement pursue worker’s comp claim extended to other liability issues. The duty, even if prescribed to one single claim, may even at times require the atty to inform client of other pertinent legal issues. Lawyer has duty to foresee ignorance of lay client and clearly define contours. Lawyer will have a duty to inform client of nee to get other counsel for bringing claims outside the scope of his representation.
· The Client’s Right to know

· Failure to transmit settlement offers to the client can amount to malpractice (See comment to MR 1.4—must transmit “serious” settlement offers, and may be able to avoid doing so if prior discussions with client have revealed that offer would be inadequate.

· Failure in criminal cases to inform client of potential plea bargains, allow client to make decision on whether to waive jury trial or testify permits post-conviction relief

· MR 1.2(a): A lawyer shall abide by a client’s decisions concerning the objectives of representation and shall consult with the client as to the means by which they are to be pursued. 

· MR 1.4(a): On matters within lawyer’s domain: Must keep client reasonably informed about the status of a matter

· (b): Requires a lawyer to explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation

· The Guiding Principle: “The lawyer should fulfill reasonable client expectations for info consistent with the duty to act in the client’s best interest, and the client’s overall requirements as to the character of the representation.” 

· But the lawyer is given some discretion in how to actually fulfill these obligations 

· EC 7-7: In areas not affecting the merits of the cause (minor tactical decisions), lawyer is entitled to make such decisions w/out consultation.

· See also MR 1.7, 1.8 (a), (f), (i), 1.9—deal with conflict of interests and duty to inform

· Ethics 2000—would significantly expand the lawyer’s communication obligation under the MR 1.4. See pg. 84. 

· Where does the limit stop as to what you must inform your client about?

· Depends on many diffuse factors: Nature of the relationship, history of representation/relationship; sophistication of client

· Professor Miller’s rules for practice – how to safely meet these obligations

· always return client’s calls the day you receive them (or have someone in your office call them)

· consult clients in advance re: what they want to know about the case

· always consult with them re: things you think are fundamental to the case

· make sure client knows where to reach you, and if you’re away, that the client knows the limits of your schedule

· don’t be afraid to establish reasonable boundaries with your clients

· The consequences of not informing your client – if lawyer fails to follow instructions or fails to consult adequately with the client?
· Violates the ethics rules and requirements and presumably the AC contract, but it won’t release client from consequences of what A did (at least in the civil context). 

· Possibly malpractice liability in the extreme in the civil context

· Easier for a client to get relief in criminal context

4. Autonomy of Attorneys and Clients – who gets to make what decisions in the course of representation or the course of the AC relationship? When, how and under what circumstances? 
· AC relationship can be conceptualized in a number of ways:

· Contractual: 

· There’s a retainer agreement btwn them, can be seen as a K, and policing the relationship can be seen as enforcing a contract (so could use same principles here as for contracts generally)

· Autonomy and decision making issues are particularly contractual

· Advance agreement trumps: if there’s an advance agreement prior to any decision being on the table re: what to do, attorney should follow the agreement (could be attorney could decide, attorney has to follow what client wants, or something in between)

· No advance agreement re; how to allocate decision making responsibility ( how does attorney know what they could do and what they have to defer to client on? 

· Maybe if its technical, attorney can decide. If its important, client has to (so attorney doesn’t have to come running for permission for every little thing. If client wanted this, they could contract around this background rule. 

· Bar’s view: its more than a K; a sacrosanct relationship with duties of zeal etc built in, intimate relationship

· Could see it as being both intimate (people tell their attorneys things they don’t tell their spouses) and professional; interesting, bifurcated concept (but not a K)

· The lawyer’s autonomy – how free is the lawyer to make decisions within the AC relationship?
· Lawyer was retained b/c he is an expert. If we limit his autonomy too much, his job will be unsatisfying and less effective. 

· But sometimes a client may be better able to judge an opponent; 

· Lawyer needs to make hundreds of decisions; can’t consult on all of them; thus, we need a rule that tells lawyer when it is safe to assert his autonomy in decision making. 

· Minor strategic decisions can be made by the lawyer 

· Rules allowing Attorney Autonomy:

· DR 7-101(B)(1): Where permissible, may exercise his professional judgment to waive or fail to assert a right or position of the client. 

· Rule 3.3(c): Lawyer may decline to offer info he rsbly believes to be false.  (Code merely allows this when lawyer “knows it’s false”)

· Rule 1.2(c): Permits a lawyer to “limit the objectives of the representation if the client consents after consultation.”

· Model Code, that exists in NY: EC 7-7: “in certain areas of legal representation not affecting the merit s of the cause or substantially prejudicing the rights of a client, a lawyer is entitled to make decisionse”

· “but otherwise the authority to make decisions is exclusively that of the client, and if made within the framework of the law, such decisions are binding on the lawyer

· ( same general approach under model code but not set out in specific rules

· Jones v. Barnes – What happens when the lawyer and client don’t agree?
· Man accused of battery. Suggests theories to lawyer. Lawyer responds with a list of 7 theories that he was considering. Only uses 3 at trial. 

· Client wants to make an ineffective assistance claim, but lawyer refuses because he thinks that’s a bad idea

· In insisting that counsel must argue all of client’s nonfrivolous arguments, undermines professional judgment of assigned counsel 

· Justice Jackson: “Legal contentions, like the currency, depreciate through over-issue. Perceptiveness to error declines as the number of assigned errors increases.” 

· Lawyer can decide which strategies to argue, can limit the arguments raised, but has to provide the court with a client’s pro se brief if there are other things the client wanted to have argued

· Requirement would disserve the goal of vigorous and effective advocacy

· Brennan’s Dissent: That client’s autonomy should be respected. We don’t want him to think that his atty is quickly ending his case. 

· Lots of disagreement between majority and dissent over what’s right here;

· Court believes its in the client’s best interest for the lawyer to use its discretion here, even though client 

· Doesn’t want them to: so ct’s being motivated by paternalism

· majority on p. 89: emphasis on limits on arguments; page limits etc  - emph on the system: on it being overburdened, need to lighten the load …

· Professionalism: shouldn’t have to 

· Objections to the majority opinion:

· infringes on client autonomy (opposite of paternalism)

· class, race: not letting client make decisions can reflect bias if attorney is of certain class, race 

· People might distrust attorneys and so want them to do what they instruct them do – and this distrust wont be alleviated if lawyers wont follow what they want

· Rule - If you’re the lawyer appointed to represent indigent criminal defendant on appeal, and they instruct you to bring an argument that you think is a disaster to bring it (even if don’t think its merit-less), you can refuse to bring it, but have to also provide the ct with the client’s pro se brief

· Clemmons Case

· Where atty didn’t raise constitutional claim at client’s behest, and client attempted to file a pro se brief to save the claim, which was rejected, entitled him to habeus relief

· The client’s autonomy – how free is the client to make decisions within the AC relationship? On which issues is the client’s decision or right to decide controlling? 
· All fundamental decisions about representation must be made by the client, with some modification

· Client can authorize the lawyer to make the decisions on his behalf, but the client does have to clearly pre-authorize the lawyer

· Absent an express agreement, the lawyer is not able to make certain decisions

· Decisions that must be made by the client:

· MR 1.2 – “A lawyer shall abide by a client’s decisions concerning the objectives of the representation…” “A lawyer shall abide by a client’s decision whether to accept an offer of settlement of a matter”

· Rule 1.2(a): Situations when consultation with the client is required so as to allow client to decide:

· Settlement

· Waive a jury trial

· Testify

· Plea Bargains

· MR 1.2: “in criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify”
· Whether or not to appeal

· Grey area: Unsettled points of law – may the attorney proceed without informing client of the potential outcomes of a theory of his own?

· Ex: Client not informed of unsettled state of law, firm settles for her, they had rsbl belief that they would lose. Ct: Not whether the belief was rsbl, but the fact that they didn’t consult her on this point.  (this itself is far from settled—other cases come out the other way)

· Olfe v. Gordon – 

· What happens if the lawyer and the client disagree?
· The client is supposed to control, for the most part

· What if the lawyer then fails to do what the client demands?

· Premise of the case - Real estate deal. Client was selling, told the lawyer that he would only accept a 1st mortgage. But the lawyer disregarded those instructions and sold to a buyer with a 2nd mortgage.

· Client can’t sue the buyer, who’s bankrupt and tries to sue the lawyer

· On what basis can he recover from the lawyer?

· Is the lawyer liable in civil damages in some way for taking a property with a second mortgage, contrary to client’s instructions

· Malpractice? That action didn’t work…

· Under the rules of the jurisdiction, you needed expert testimony which the client didn’t have

· Indication that malpractice actions are really hard for the clients to win – errors of judgment arent going to be enough

· Breach of agency – a different option

· Can try under either an intentional or negligence theory 

· Easier for the client to get a judgment

· The law will impose a strong set of norms on the lawyer to do what the client tells the lawyer to do in a civil context

· The lawyer really just needs to go ahead and do it

· Lesson of the case – if client instructs lawyer to do something in a civil matter, follow the instructions and do it, withdraw from the case, or try to persuade them otherwise

· Don’t just act contrary to instructions 

· What does the lawyer really do when the client wants to do something the lawyer wouldn’t recommend?

· Can try to dissuade or convince the client otherwise

· Potentially could withdraw, but unlikely 

· If the client is capable enough of making the decision, the lawyer does have to follow it

· But if the client is trying to make an argument that can’t legally be made, then what?

· Can the lawyer do that? No. Lawyers cant make frivolous arguments

· MR 3.1 – “A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law”

· Different constraints/options in the criminal context

· Same rules apply in determining the autonomy of the criminal client

· What happens if the client wants the lawyer to make an argument that’s so bizarre that it would have counted as a claim of ineffective assistance of counsel…

· Hypothetical – state appointment to represent an indigent defendant, lawyer interviews the client and concludes that the client is clearly, totally guilty

· But the client says that he wants to plead not guilty and proceed to trial

· What does the lawyer do? Can the lawyer refuse to enter a plea of not guilty? No.

· Client has a constitutional right to plead not guilty, and he’s constitutionally entitled to assistance of counsel

· So how then do you represent the client? You have to either defend to the best of your ability, and if you really feel unable to do it, you can attempt to withdraw

· But the court might not let you

· You don’t have to confess to the court that the client is guilty 

· You can still plead and try to get a plea bargain…

· You can also try to win the case by forcing the prosecution to really prove it’s case, try to take the prosecution’s case apart, hold the state to each part of its burden

· MR 3.1 – A lawyer for the defendant in a criminal proceeding … may nevertheless so defend the proceeding as to require that every element of the case be established

· Anders v. California – one option of what to do

· To protect the indigent defendant’s right to appeal while not violating the prohibition against frivolous argument, the lawyer must at least file a brief referring to anything in the record that might arguably support the appeal

· Have to do something at the very least

· Lawyer has to provide court with reasons that he thinks the case has no merit, but cant leave client in the lurch ( file an “anders brief’

· Brief doesn’t endorse anything so lawyer avoids problem of being sanctioned for frivolous arguments

· But at least provides the ct with all information that could be a basis for appeal, even if you think its worthless. 

· After filing brief, give it to the client who can then pursue the appeal pro se 

· Or the court, if it concludes there are non-frivolous issues, can insist that the client receive representation 

· Could require you to argue them: it wont sanction you b/c its said this isnt frivolous or could appoint someone else to do this

· Provides a compromise between representing the client and following client’s orders and still informing court about defects in client’s case

· Though the submission of an Anders brief is a give away to the judge

· That the lawyer can’t find a real ground for appeal

· Conveys a bad message to the judge

· But might be the best option we have at the moment

· The medical analogy – decisionmaking in the doctor-patient context used to provide a model for decisionmaking in the attorney-client context
· Clients with diminished capacity – AC relationship is complicated when client’s autonomy is in question
· If the ordinary background rules about allocating attorney-client authority don’t work, what do you do then?

· How do we adjust the boundaries of the relationship to account for the diminished capacity

· If the client is comatose or unavailable, etc, 

· Trying to keep things as normal as possible, but also trying to give the lawyer more room

· Qualification – applies only when the lawyer reasonably believes that the client can’t act in his own interests, make his own judgments

· The lawyer can only take more control when he has some assurances about the client’s ability to act

· MR 1.14. : the lawyer should try as best as possible to maintain a normal relationship. But if he can’t then he can request the appointment of a guardian or make decisions where he reasonably believes the client cannot in the client’s best interest.

· MR 1-14: “when a client’s ability to make adequately considered decisions in connection with the representation is impaired, whether because of minority, mental disability, or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.”

· in general, even if client’s under disability, attorney must maintain as much of attorney client relationship as possible

· is a qualification: “as far as reasonably possible” – seems to give at least some room to adjust behavior towards the client to reflect the disability 

· MR 1-14(b): “a lawyer may seek the appointment of a guardian or take other protective action with respect to a client, only when the lawyer reasonably believes that the client cannot adequately act in the client’s own interest”

· Seems to seek to discourage appointment of a guardian, says can do it “only when”

· Might be subject to some sort of sanction if you go to the client’s family and discuss with them the client’s problem (its different to advise the client to talk with their family vs. to talk to them yourself). 

· If client fires attorney, lawyer may not leave (maybe can contest the firing, but this is really paternatlistic)

· 4 situation to think about in flushing out concept of decision making authority:

· attorney has no discretion even with consent

· to do something illegal

· using perjured testimony; knowingly adducing perjured testimony 

· cases where the attorney has to do something (or refrain from doing smoething) unless the client consents; this doesn’t rule out action like the 1st rule, but only allows it if client consents

· confidentiality: attorney cant reveal this unless client consents

· accepting a settlement offer; cant accept unless client consents, if they do, can accept

· a lot of lawyreinng/representation fits into this category

· attorney can act without consulting the client (whatever they think is in client’s best interests), unless the client has vetoed it 

· tactical decisions

· attorney can act contrary to client’s wishes

· this is most problematic and least common b/c it violates the basic norm that the attorney is the agent of the principal (owes loyalty and fidelity, has to abide by their wishes)

5. Terminating the Relationship

· Termination by the Client

· Clients may fire their lawyers for any reason or for no reason 

· Maybe for otherwise impermissible reasons…

· But the right to terminate the AC relationship does not absolve client of the obligation to pay for legal services already rendered

· Exceptions

· Indigents can’t fire assigned counsel unless they represent themselves

· Courts can insist that clients not fire attorneys unless there’s good cause, can’t let clients keep firing attorneys as a delaying tactic

· Can’t file close to trial time…interests of others at stake too high

· Ex: if the current counsel has been working on the case for a long time and the client wants to fire the attorney just before trial basically just to get a continuance and delay things

· If the client is under a disability – the firing might not be considered valid

· Rule 1.16(a)(3); DR 2-110(B)(4): A lawyer who is fired is ethically required to withdraw from the representation

· Termination by the Lawyer

· When representation ends, it is the lawyers duty to inform the client that the relationship has ended if there is a reasonable chance that the client perceives the relationship as continuing

· A lawyer who abandons a client loses all rights to compensation. 

· When a lawyer working for a contingent fee matter withdraws without justification he forfeits his entire fee in the matter.

· Both the Rules and the Code permit permissive withdrawal for what might be called “professional” reasons.  

· MR – 1.16 – Declining or Terminating Representation
· (a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
· (1) the representation will result in violation of the rules of professional conduct or other law;
· (2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or
· (3) the lawyer is discharged.
· (b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
· (1) withdrawal can be accomplished without material adverse effect on the interests of the client;
· (2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;
· (3) the client has used the lawyer's services to perpetrate a crime or fraud;
· (4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;
· (5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
· (6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or 
· (7) other good cause for withdrawal exists.
· (c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.
· (d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

· Mandatory Termination – circumstances in which the lawyer is required to withdraw

· Rule 1.16: MUST withdraw when (1)Conduct will violate rules of prof. Conduct or other laws; (2) lawyer’s physical or mental condition materially impairs ability to rep; (3) the lawyer is discharged (4) unless ordered to continue by a tribunal

· DR 2-110(B)

· Permissive Termination – circumstances in which the lawyer may be allowed to withdraw

· If no material adverse effects (and it is the atty who determines whether or not there is adverse material effect, although the client could complain and sue), OR…

· Rule 1.16(b)

· (1): If the client persists in a course of action involving the lawyer’s services that the lawyer rsbly believes is criminal or fraudulent.” (the fact that this is permissive indicates how far the rule actually goes)

· (2): Client has used atty services to perpetrate a fraud

· (3): Permits withdrawal if client insists on pursuing an objective atty finds repugnant or imprudent

· (4): in order to collect

· lawyer may even threaten to pull out of representation to do so…

· (5): Unreasonable financial burden

· If continuing to represent the client is a real financial problem…

· Lawyers may withdraw under the above special circumstances even when such withdrawal would have material adverse effects

· Exceptions to the general out of withdrawing with no material adverse effects…

· Provides a very powerful tool to get a recalcitrant client into line

· But the right to withdraw doesn’t free the lawyer from a breach of contract action from the client

· And Lawyers wishing to withdraw may need the ct’s permission.

· No Termination - You absolutely can’t withdraw, notwithstanding good cause, when a tribunal orders you to continue
· Also, when withdrawal would be unduly burdensome – if the circs seem to indicate possibility to terminate but the court determines that withdrawal would be unduly burdensome, court may withhold permission to withdraw
· Termination by Drift

· When does the relationship end? It may carry on if circumstances imply such continuance, or may implicate future conflict-of-interests issues. 

· Some firms send a termination letter to be sure, but that may be bad for business.

· Episodic Client: Firms has done work for a client two or three times, creating a reasonable client expectation that the professional relationship continues during the intervals. 

· To protect themselves, some firms send termination letters to their clients explaining that their representation of the client has concluded, thereby avoiding future liability

· Effects of termination – certain AC obligations/duties persist beyond the termination of the actual representation relationship

· Obligations of confidentiality and certain forms of loyalty continue

· But the more active elements of the relationship terminate
· Very important for lawyer to make client aware of all this…

III.  Protecting the Client-Lawyer Relationship Against Outside Interference

1. General Rules protecting against outside interference 

· Ethics rules and case law protect the client-lawyer relationship against certain kinds of outside interference. 

· Rule 4.2: Forbids a lawyer to communicate with another lawyer’s client under certain circumstances. 

· Rule 1.7(a)(2): Forbids a lawyer to represent a client if there is “a significant risk” the representation will be materially limited by the interests of other clients, the lawyer or third persons. 

· Rule 1.8(f) and 5.4(c): Permit lawyers to accept payment from one person to represent another, but caution the lawyer against intrusion on the professional relationship. 

· Rule 1.13: Reminds entity lawyers that their client is the entity, not its managers or other constituents, and imposes certain duties on lawyers to protect the client from its constituents. 

· Rule 1.17: Protects the client’s interests in the professional relationship when a lawyer sells her practice. 

· Rule 5.4: Restricts lay managerial authority over, or ownership of financial interests in, law firms. 

· Rule 5.6: Prohibits certain agreements that limit a lawyer’s right to practice, purports to ensure that clients are not frustrated in their choice of counsel. 

2. Communicating with Another Lawyer’s Clients

· No Contact Rule – MR 4.2, DR 7.104 – a lawyer needs consent of the opposing lawyer or authorization by law before he can communicate with an opposing party known to be represented by another lawyer

· MR 4.2: “In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.”

· Comment – parties may communicate directly with each other

· DR 7-104(A)(1): Virtually identical, but uses “party” instead of person.

· “during the course of his representation of a client a lawyer shall not communicate or case another to communicate on the subject of the representation with a party he knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing such other party or is authorized by law to do so.”
· Application – only apply under certain conditions

· If the contacting lawyer is representing someone in the matter.

· Courts are decided where the contacting party is a litigant proceeding pro se

· Ex: if a husband, repping himself pro se, calls your client, his wife, to talk settlement. 

· Clients may talk to one another UNLESS

· Client is acting as the agent of the atty

· Client is also a lawyer (cts are split) 

· Rule also applies if the contacting lawyer attempts unethical contact through a third party

· The communicating lawyer must know that the person he is talking to is represented by another in the subject of the talk

· Comment 5 – knowledge can be inferred or constructive based on the circumstances
· Rule applies only to communications about the subject of the litigation, lawyer can communicate about other things
· Rule doesn’t apply if the other lawyer consents

· Miller case (109): The waiver decision is for the opposing atty to make, not the client. Is this overprotective, or is it proper to prevent overreaching attys from reaching unsophisticated clients? 

· What’s weird about not allowing client’s to waive?

· If they tell atty to waive, atty must then do so!

· Decision to permit contact is for the lawyer to make

· Policy purposes

· Focused on the right to conduct discovery, limit access

· Different from AC privilege, which is designed to protect communications between lawyer and client

· This is just meant to limit one lawyer’s access to another lawyer’s clients

· Relationship to rules of civil procedure – a bit of an interference with normal discovery rules and notice pleadings, but also meant to cut back a little on the sweep of those

· Reasons for the no contact rule:

· Protect the AC privilege against inadvertent disclosure or a damaging admission
· Protect the client from doing or saying something harmful to his interests

· Prevent the revelation of a fact that would not have been revealed if the other lawyer was present

· Preventing one attorney from undermining the client’s confidences in his own attorney, or undermining the client’s confidence in his own case
· Maintain attorney’s control of his own case

· Prevent the settling of the case or winning of a concession in the matter without the presence or aid of the lawyer

· Protects the attorney’s ability to strategize

· Countervailing criticism – this cuts off a method of informal and inexpensive investigation, impedes the free flow of important information, may affect law enforcement

· Getting around the NCR – clients can talk to each other

· But the lawyer can’t explicitly tell the client to do that, can’t use the client to violate the meaning of the rule

· Can’t break a disciplinary rule through someone else – 8.4 makes it professional misconduct for a lawyer to violate or attempt to violate the rules of professional conduct through the conduct of another
· Rules about dealing with unrepresented parties – lawyers can more freely contact the other side or people in general, when they’re not yet represented, but there are some rules
· MR 4.3 – “In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.”

· Doesn’t mean that lawyer has to affirmatively disclose the identity of his client, as long as not disclosing doesn’t create a misrepresentation

· Allows the lawyer to disclose his interested status without specifying the client – don’t want to unnecessarily shape the witness’s story, have client identity affect or prevent testimony

· Limits to the type of advice the lawyer can give the nonrepresented party

· Can’t give legal advice other than advice to secure independent counsel

· But lawyers can give advice if it’s not legal advice

· Civil Matters

· Policy reasons for limiting the scope of the no contact rule in the corporate context

· no contact rule applies across whole range of info tt person knows whereas privilege only applies to conversations with counsel ( apply no-contact ruel, will be hindering search for truth more. 

· functions of counsel make these cases different:

· if accident’s in workplace, its likely all the witnesses are employees, if have strong no-contact rule it will be really hard to get any info

· corps are always represented by counsel, other Δs arent

· MR 3.4(f):  lawyers generally discouraged from asking people not to communicate. But (f)(1): unless dealing with employees of a corp ( lawyer for corp can discourage employees of the corp from giving info to adversary, but lawyers for non-corps are subject to much broader restriction

· not really worried we’ll reduce that persons faith in counsel, the employee cant sign waivers, make compromises etc ( arguments in favor of a no-contact rule in corp setting are significantly weaker than arguments in favor of attorney-client privilege in corp setting re: employees

· Niesig. v. Team I – No contact rule in the corporate context
· Plaintiff interviews witnesses who are employees of the corporate defendant. Does that violate the no contact rule?

· Issue – are the employees of a corporate party also considered “parties” under the no contact rule

· Plaintiff wants to conduct ex parte interviews with employees of defendant.

· Only the corp is the named party, but corporations act thru people

· And allowing interviews with all of those underlying people would read corporations out of the rule’s protection entirely.

· Court – a blanket prohibition on contacting all employees would be too strict, but total nonapplication of the rule isn’t good either

· Limit no contact prohibition to 

· Alter egos of the corporation – those whose acts can bind the corporation

· Persons whose actions can be imputed to the corporation for liability purposes
· Employees who are implementing or acting on advice of counsel

· Can’t contact those without consent or authorization, but can contact those who look more like independent witnesses…

· Under this, former employees will still be reachable if they fall into one of those categories

· How large the circle of secrecy?

· When the government is the adversary – how does the no contact rule apply?
· Public interests play a role – citizens need to be able to contact gov’t parties/institutions 
· Public officials chosen by the people to represent them, so perhaps the circle of secrecy established by the no contact rule should be limited 

· BH v. Johnson – creative solution, allowed ex parte interviews with social workers of the gov’t agency under investigation, but also not allow those people to be “parties” within the meaning of the vicarious admission rule (what they admit isn’t used against the agency)

· More important to get the information, use it not against them in particular

· Rely on the “authorized by law” exception in rule 4.2

· Comment – “communications authorized by law include, for example, the right of a party to a controversy with a government agency to speak with government officials about the matter”

· May be easier to use this exception in civil than in criminal cases

· Another difficulty in applying the no contact rule – who is the prosecutor’s client? Who is protected from the defense’s attempts at contact?

· Not the victim or an unrepresented witness – defense attorney doesn’t need permission to speak to them…

· Testers – somewhat of an exception to the no contact rule
· Ex: Developer is represented by a lawyer on the matter, and opposing lawyer want to send in testers to see if he is discriminating. 

· Is it misrepresentation? Not usually, but it is an accepted investigative technique. 

· The policies that the “no-contact” rule seeks to protect are deceit and trickery, which are absent when person pretends to be member of the general public. 

· However, in order to find no violation, one has to ignore the literal words of the no-contact rule and examine its underlying policies. 

· Gidatex v. Campaniello - Judge held that a tester ordinarily does no more than pretend to be a member of the public seeking information that the retailer would freely offer to anyone. So the kinds of abuses that the no contact rule is meant to prevent are mostly absent. So using testers does not violate the no contact rule

· Criminal Matters

· Both 4.2 and DR 7-104(A) both facially apply 

· So does the 6th amendment; no questioning of defendant w/out counsel’s presence

· US v. Dobbs: FBI engages in noncustodial interviews with a criminal defendant at the prosecutor’s behest. No violation of no-contact rule when contact occurred prior to the initiation of proceedings against him (but after he had already retained counsel). 

· US v. Jamil: No violation where investigator made contact w/ defendant  w/out prosecutor’s knowledge. 

· These cases are difficult, b/c the gov’t usually does NOT conduct pre-arraignment interviews when they know client is represented, but does when they know that he is NOT. This exploits the indigents. 

· Miranda – warning required and no interrogation of suspects in custody is permitted after they have invoked the right to counsel

· Effectively a no contact rule triggered after Miranda warnings are issued and a request for counsel has been made

· Applies to the police as well as the lawyers

· Brewer – after judicial proceedings have commenced, police may not interrogate a suspect represented by counsel absent knowing waiver of right to counsel

· Limitations to the effectiveness of no contact rule in the crim context

· You can waive the 6th amendment, which permits questioning

· Even without an affirmative waiver, 6th amendment doesn’t prohibit police from questioning a suspect who’s not in custody

· Miranda only works in custody

· If you don’t invoke the right to counsel, even after Miranda warning, they can still talk to you

· If the police are undercover the 6th amendment doesn’t prevent questioning, even after judicial proceedings have commenced

· Undercover investigations and the no contact rule – more controversial 

· Are we concerned about contact when the gov’t is disguised?

· The 6th amendment doesn’t apply because the suspect doesn’t know that he’s talking to the police, the inherently coercive nature of custodial interrogations isn’t a factor…

· United States v. Hammad

· Prosecutors enlisted private parties to talk to the suspect and get him to give up incriminating evidence

· Evidence is gathered and offered for admission

· Other side moves to suppress tape recordings because of use of a false subpoena created by the US Atty to elicit admission to the fraud. 

· Possible scope of the rule?

· This is in the investigatory stages of the proceedings, prior to indictment. Is the rule coextensive with the 6th, thus not attaching until trial, or can it start earlier? Must impose adequate safeguards without crippling law enforcement. But how do we get to career criminals who retain counsel to immunize contact for an ongoing fraud or criminal enterprise?

· No 6th amendment concerns b/c no one is accused of a crime, no one’s in custody

· Resolution: Apply the authorized by law exception 
· Assume the investigation was authorized by law

· However, in some cases, as here, where representation has already occurred, we must guard against overreaching. 

· The prosecutors overreached ethical limits because of the false subpoena

· Ethical violation b/c informant was alter ego of prosecutor.

·  No suppression here b/c law was unsettled, but in future, ethical violations may lead to suppression in DC’s discretion. 

· The use of informants by government prosecutors in a pre-indictment non-custodial situation will generally fall within the authorized by law exception to DR 7-104(A)(1) and therefore will not be subject to sanctions

· Consequences of Hammad:

· Other circuits have refused to follow it

· The Thornburgh Memo - Attempting to exempt federal prosecutors from state ethics rules 
· Attempt at imposing a strict rule getting the fed gov’t out of the rules

· The Reno Rules: Basically, tries to give authority to fed prosecutors via the Rule under the “authorized by law” exception. But they didn’t have the power to legislate.
· The rule applies, but there are broader exceptions giving fed prosecutors more room 

·  The McDade Amendment – held that fed prosecutors ARE subject to state ethics rules. 

· Lawyers for the fed gov’t shall be subject to state laws and rules and local fed court rules governing attorneys…

· The authorized by law exception is still key – if the party wants to talk, but doesn’t want to get consent from the lawyer (mafia member wants to rat out others, without alerting lawyer) the parties can go to the court to get authorization to talk

· State v. Miller: Recognized that fed prosecutors MAY speak with employees they knew to be represented prior to charges. However, it was wrong not to let in defense lawyer during the search and to go against his request to terminate the interviews. Recognized the “authorized by law” exception, but the gov’t conduct exceeded it. 

· US v. Talao: But can an atty frustrate the gov’t investigation by claiming broad representation of all corp clients? In this case, the corp was repped, but the gov’t interviewed an employee about a subject within the scope of her employment. However, she came forward to the investigators to disclose defense atty attempt to elicit false testimony. (thus, she didn’t want to be repped by corp counsel). 

· HYPO: Mafia man has mafia counsel. He wants to rat, but he obviously can’t let his atty know, b/c then his life won’t last much longer. How can the DA talk to him without violating ethics rules? Under the “authorized by law” exception? There is no answer to this, but perhaps the exception will need to be made by Congress

· Problem – this allows people to maintain perpetual representation and shield themselves from contact

· Ethics and Crime fighting in a federal system – debate over the application or non application of the no contact rule
· Class actions – no contact rule is complicated in the class action context as well

· Need to modify the application of the rule because the objectives are modified in the context

· Might be a problem to limit contact with uninvolved class members who have no contact with the attorney…

· Client may not have received much info from anyone else, so maybe this would in some way justify the initial contact here

· Here relationship is ambiguous, and potentially isnt adversarial ( so worry less re; probs for client

· Also, maybe we care less if the 2nd attorney will denigrate the 1st one, b/c that attrny client relationship isnt particularly strong anyway

· Also, since no possibility to attorney-client privilege here since class member hasn’t communicated with their counsel

· 1st amendment concerns always a limiting factor

3. Improper Acquisition of Confidential Information – what happens when ethically protected information is acquired by the other side
· Broad range of scenarios for how info can be obtained – steal a memo, overhear an attorney-client conversation either on purpose or by accident, 3rd party disclosure…

· MR 4.4(b) – “A lawyer who receives a document relating to the representation of the lawyer's client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.”

· The case of the misdirected fax

· MR 8.4(c): “engage in conduct involving dishonesty, fraud, deceit or misrepresentation.” ? What about 8.4(d): “engage in conduct that is prejudicial to the administration of justice?”—probably this one applies. 

· An interesting area b/c it involves two contrasting values that lawyers hold near and dear to their hearts: Confidentiality and zealous representation. 

· Never waived: Negligent disclosure cannot effect waiver. Creates little incentive for atty care and diligence.  

· Strict Accountability: Waived regardless of privilege holder’s intent or inadvertence. Undermines the confidential relationship. 

· The Goldilocks Test: A middle ground: Factors

· Rsblness of precautions taken to prevent inadvertent disclosure

· The amount of time it took disclosing party to realize its mistake

· The scope of the production

· The extent of the inadvertent disclosure

· The overriding interest of fairness and justice

· This last approach muddies up the waters, but is probably best tailored to the administration of justice. 

· A spy in the defense camp

· A new cause of action? Perhaps the most egregious violations can be deterred via recognition of an action in tort
· Madden v. Creative Services, Inc – claim not allowed, particularly because the intrusion into the AC relationship resulted in no cognizable harm…

IV. Financing Legal Services and Dividing the Money

1. Factors controlling the size of fees

· Market forces

· Ethical rules – not an entirely laissez faire system

· MR 1.5 – a lawyer’s fee shall be reasonable

· DR 2-106(A) – “A lawyer shall not enter into an agreement for, charge, or collect an illegal or clearly excessive fee”

· Do the restraints work? – who knows what reasonable means, who monitors this…

· Why do we regulate lawyers fees? Some PR, some paternalism
· moral rationale: its too important to let market determine the rights of clients (the relationship’s too imp so gov has to step in)

· PR rationale: bar would do this to protect its prestige/reputation (to test this; rules on fee regulation would be stricter in appearance than in practice): 

· cant assess the quality of work that lawyers too

· once attorney’s started work, they have the client over the barrel, can take advantage of them

2. Payment of a lawyer’s fees

· Typically done by the client

· But not always

· Insurance companies and other 3rd parties may pay

· Fee shifting statutes – the loser pays the winner’s fees…

· Pure loser pays – not something that occurs in the US, but is the norm in other countries

· Pro bono cases – where effectively the lawyer pays the client’s fees

3. Forms of fee structuring - The Role of the Marketplace

· Brobeck, Phleger v. Texas

· Company hired the best firm to file their petition, and they were a sophisticated purchaser 

· Unconscionability is not an available argument to challenge the contract

· Client insisted on the contingent fee arrangement

· And the work done did help the case, secured a resolution of a counterclaim through negotiation

· Lesson – courts have broad powers to refuse to award contingency fees, and may even deem them unconscionable after the fact

· Raises the question of whether the court will allow the award of a very high fee (by a sophisticated party) that a disciplinary committee, under MR 1.5, might discipline

· Probably not

· Makes the rule seem like a guide for the courts as well

· Hourly or value billing?

· Hourly – fee determined by an hourly rate and the number of hours worked

· Criticism – does it promote inefficiency and penalize productivity?

· Does provide some with an incentive to overwork

· Value – paying the lawyer for what he has done, rather than how much time it took

· Criticism – how can you quantify value in cases where monetary recovery isn’t the only objective

· English rule – loser pays the winner’s reasonable fees

· more risky: if lose have to pay double. Increases the risk of both winning and losing. If are risk averse, might not bring suits here: this might stop some people from bringing suits (no reason in policy to penalize people who are risk averse)

· but this also disincentivizes frivolous suits (strike suits in America: can still get settlement b/c Δ wants to avoid the litigation, but under English rule: cant expect any compensation + will have to pay, since will probably lose!)

· wealth effects

· American rule – each party pays their own fees, win or lose

· Subject to court’s power to assess fees as a penalty against a party litigating in bad faith

· better for risk averse people
· doesn’t really prevent strike suits

· wealth effects (under English rule, maybe people wont be able to cover these big fees?): rich defendants ????

· have to expend more to prevent paying a lot on attorneys fees under English rule (?) 

· for poor Πs don’t know which rule is better b/c don’t know if you’re going to win or lose

· Contingent fee – lawyer’s payment based on the recovery of the case
· Problem – may encourage a settlement for too little, or a rejection of a settlement and a push to trial to get more

· Flat fee – removes the problems with both the hourly and contingent systems, but the fee provides little incentive to really work on the case

· May fail to compensate lawyer for unanticipated developments, complexities

· May be hard to evaluate the appropriate fee in advance

· Harder to use in litigation, more frequently used for basic transactional work (drafting wills, etc)

4. Unethical Fees

· It is unethical to charge excessive or unreasonable fees

· MR 1.5:

· (a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:

· (1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

· (2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

· (3) the fee customarily charged in the locality for similar legal services;

· (4) the amount involved and the results obtained;

· (5) the time limitations imposed by the client or by the circumstances;
· (6) the nature and length of the professional relationship with the client;
· (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and
· (8) whether the fee is fixed or contingent.
· (b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
· (c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination. 

· (d) A lawyer shall not enter into an arrangement for, charge, or collect:

· (1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

· (2) a contingent fee for representing a defendant in a criminal case.

· (e) A division of a fee between lawyers who are not in the same firm may be made only if:

· (1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation; 

· (2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

· (3) the total fee is reasonable.

· DR 2-108 – A fee is clearly excessive when after a review of the facts, a lawyer of ordinary prudence would be left with a definite and firm conviction that the fee is in excess of a reasonable fee
· Factors to consider in determining the reasonableness of a fee:

· Time and labor required

· Novelty and difficulty of the questions involved

· The skill requisite to perform the legal service properly

· The likelihood (if apparent to client) that acceptance of the particular employment will preclude other employment by the lawyer

· Local fee customarily charged for similar work

· Amount involved & results obtained

· Time limits imposed by client or circumstances

· Nature and length of prof. Relationship with client

· Lawyer’s skill, experience or ability

· Contingency?
· Terms of payment

· Unless there’s an established legal relationship, a lawyer must divulge the terms of payment, preferably in writing, before or within a reasonable time after commencement of the representation

· Contingent fee agreements shall be in writing and state the basis for calculation

· MR 1.16 – a lawyer may require payment in advance, but is obligated to return any unearned portions

· Cooperman case, DR 2-110(A)(3) – deals with the prompt refund of unearned money after lawyer’s withdrawal from the case

· Layer can accept property as payment, as long as lawyer doesn’t gain a proprietary interest in the litigation, in violation of MR 1.8(j)

· To ensure compliance with the rules, a lawyer should always:
· Put all fees in writing, although the rules only require writings for contingent arrangements

· Try to deal with sophisticated parties

· Fully explain alternative fee arrangements and their pros/cons to the clients

· Matter of Laurence S. Fordham

· Boy arrested for DUI, while his father is servicing the alarm system of an attorney, he discusses the case

· Father hires lawyer despite lawyer’s revelation that he has never defended a criminal case or DUI, or never appeared in district court, and full explanation of the fee and billing schedule and his level of experience as a civil attorney

· Agrees to represent them. Fordham files motions, gets to suppress the breathalyzer test. Kid refuses to plead guilty – go to trial, at end of trial, kid’s found not guilty. But then they fight over the fees: Fordham sends bill for 50k, client says iou, sends another bill, parent sends letter to disciplinary committee, in end he’s censured from the ct: its not disbarment or ? but it’s a public reprimand by highest ct of the state for misconduct
· Lower court finds that Clark entered into the agreement with open eyes, since he had met with other attorneys to discuss the matter

· Applies DR 2-106

· On appeal, experts attest that this was not a particularly difficult case, hours appeared excessive

· Novelty and difficulty, level of skill required? Not relatively high, although lawyer came up with a novel approach. 

· Amount of time? The hrs were five times in excessive of the industry standard. 

· EC 6-3: While the licensing of a lawyer is evidence that he has met the standards then prevailing for admission to the bar (intellectual capacity, should we have continuing testing?), a lawyer generally should not accept employment in any area of the law in which he is not qualified. May do so in good faith, but client not to bear costs of education if amounts to unrsbl delay or expense.”

· Customary Charges in Locality? Nowhere close to the $50K charged

· DR 2-106(B): Would an experienced DUI lawyer of ordinary prudence be left w/ a definite and firm conviction that fee is substantially in excess of a rsbl one? (OBJECTIVE STANDARD) (no bad faith required)

· The “Safe Harbor” Argument: That if you multiply hours worked by hourly rate, the fee charged falls into safety zone

· What did the lawyer actually do wrong?

· Rule 1.5b: basis of fee should be communicated before or w/in reasonable time of commencing. 

· This was communicated, and lawyer sent regular statements so wasn’t surprised, and client didn’t object as these statements came in. 

· Relatively repeat situation like DUI, whats the best way to bill a client (hourly fee, contingent fee, flat fee)? 

· Flat fee ( once get it, have no incentive to do the work

· but advantage to client; its capped: know how much will have to pay 

· also see this for name changes, incorporation, wills, uncontested divorces, DUIs (pretty clear result that will always come out), so? , lets comparison shop. review this part: 

· Hourly fee ( incentive to run up the hours 

· but advantage: 

· Contingent fee (at some pt reach a pt where the compensation for an extra hr is less than would get for doing something else, but this would be good for the client (attorney and client have deviance of interests re: when the attorney stops working).  Incentive for attorney to settle too early. (but advantage of lawyer having strong incentive to win)

· contingent fees would be illegal here

· none of these give attorney and client the same incentives. 

· Here, attorney charged hourly, but the norm in the industry was this was a flat fee (which has advantage to client of 

· GM: thinks the ct came out this way b/c attorney charged under different type of fee (hourly) than rest of the lawyers doing this type of work did (contingent)

· But case was hard b/c the case didn’t turn out the way that it ordinarily would (if someone else had been hired, kid would’ve copped a plea like everyone else, but since this was an attorney who didn’t specialize in this, got the breahtalizer suppressed . . )

· Moral of the story: cts wont significantly police the fairness of fees when have highly sophisticated parties, but prob will play more active role.

· Rule - This case says there are times when that formulation produces absurd results

· Courts may reduce or deny unethical fees

· In addition to the bar imposing discipline, if the court feels the fee is really a problem it may order some change

· “A violation of DR 2-106 is an ethical transgression of a most flagrant sort as it goes directly to the hear of the fiduciary relationship”

· Courts are particularly skeptical of fee arrangements altered after the relationship has formed

· Rationale: clients less free to go elsewhere, attorney is assumed to be in superior bargaining position 

· Should a lawyer be required to put fee agreements in writing?

· Inflating bills

· Nonrefundable fees, retainers and availability fees – part of a lawyer’s inventory
· There are certain fees paid for things other than legal services, shouldn’t have to refund them at the termination of relationship – engagement retainers 
· Payments to ensure availability, especially based on the reputation of the lawyer
· Payments to prevent representation of adverse parties

· Matter of Cooperman

· Issue - Whether atty violated Prof. Resp. Code by repeatedly using special non-refundable retainer agreements

· He had been warned twice before

· Court considers this per se violative of pubic policy. Lawyer charges non-refundable, $15K; discharged one month later, refused to pay (fee states “nonrefundable notwithstanding discharge

· DR 2-110(A)(3): “a lawyer who withdraws from employment shall refund promptly any part of a fee paid in advance that has not been earned” ( arguably violated. 

· Could interpret this so that nonrefundable retainer is permissible? Lawyer here says he earned it when you paid me: I earned it by willing to represent you, so this doesn’t apply to me

· There are some situations where we allow nonrefundable retainers

· Client should have the right to dismiss his lawyer at any time, and this might make that more difficult

· judge was bellicose, cited sir francis bacon: relationship of greatest trust btwn people is giving counsel:  (byperbole in orthodox bar accounts of lawyer’s role: saw this in Pound’s description too). – see prob with lawyer here as insulting basic fiduciary relationship. (client would be hostage – would be dishonorable for the profession)

· “The unqualified right to terminate relationship has been assiduously protected by Cts”

· DR 2-110(A)(3)—must refund any “unearned” portion

· Allowing attys to recover in quantum meruit strikes the balance b/w protecting atty (via unjust enrichment) and adhering to client’s right to terminate the relationship

· The fees used here diminish fiduciary and deter policy favoring client’s ability to walk away

· The Ct distinguishes “general retainers” for which availability itself is the service rendered 

· Problem - Cooperman holding was broad and didn’t account for client sophistication

5. Contingent Fees and Statutory Limits

· General principles

· Contingent fees are widely used in the US, much less common in other countries

· And courts still monitor contingent arrangements more closely. Why?

· Unequal bargaining power (lawyer in better position to predict outcome)

· Interest in client’s recovery involves proprietary conflict of interest

· Typically unsophisticated clients

· Historical abuse

· Lawyer fortuitous windfall

· Why have they been prohibited in so many parts of the world? What’s wrong with contingent fees?
· Complaints that they result in windfalls for class action attorneys

· Complaints that the possibility of contingent fees actually stirs up litigation 

· People that might not otherwise be able to bring lawsuits might bring them – wait and pay the attorney at the end

· Creating some sort of conflict between the lawyer and the client – lawyer has different stake in the outcome and process of the litigation

· Perhaps their profit seeking nature runs afoul of Pound’s prescription for zealous advocacy. 

· More litigation? But perhaps then we have greater justice?

· Nuisance settlements. Frivolous lawsuits brought for huge money that will require a lot to defend. Settlement is much easier and quicker. 

· DR 2-106 
· MR 1.5

· Comparison between contingent and hourly fees – is one more favorable than the other?
· If the lawyer takes on a contingent basis, is there a situation where the client won’t get a good bargain?

· Contingent fee has a built-in pull to settle early even when client may have been better-suited to continue. The atty has an interest in getting more for his time expended at a higher proportion. 

· Both create a conflict of interest with the client in some sense

· Contingent puts lawyer more on the line – only profits to extent client profits

· Hourly just encourages lawyer to spend more time, charge more

· Factors In determining this question

· Likelihood of the occurrence of the contingency

· The probably size of the recovery

· When it is likely to occur

· Amt of work required

· The Amt of the lawyer’s %

· Client likes contingent b/c they give atty incentive to try (a stake in the litigation)

· But can lead to frivolity 

· Prohibitions on contingent fees in criminal and matrimonial cases

· No contingent fees in matrimonial or domestic disputes

· MR 1.5(b)(1)

· Why? 
· The rationales may not be persuasive, but there are a number of factors to consider

· Wary of contingent fees when there’s a particularly vulnerable client, or where client may not be able to fully articulate their interests so that attorney might not really know what the main objectives are

· State interest in giving the largest amount possible to the spouse, and court already has more discretionary control over the amounts

· Concerned about the lawyer’s acquiring a personal interest in these sorts of cases

· No contingent fees in criminal cases

· Rationale here is easier to understand – fees contingent upon acquittals discourages plea bargains, may waste judicial resources, want to make sure crim defendants get the best counsel
· But giving the lawyer the incentive to get the client off here may be a good thing – the defendant’s liberty is on the line so this might be exactly where we want to incentivize the lawyer more…

· But it might provide incentives to represent in ways we don’t want

· Should contingent fees be outlawed or further regulated? Probably not, only a real option if you really thing that contingent fees encourage unethical behavior…
6. Minimum Fee Schedules

· Canon 12 used to call it “proper” for an atty to consult minimum fee schedules in setting a price. Going below it could foster competition, which is inconsistent with a learned profession. 

· But is price fixing/antitrust any better? 

· Goldfarb v. Virginia State Bar – plaintiffs contact a bunch of lawyers, none of whom will charge less than the rate published by the local bar
· They sue under the Sherman act, alleging that the floor was beyond a mere advisory level

· The only people authorized to do the title search, which was required by the county, are attorneys and they’re basically price fixing – Sherman act held to reach this

· Results – lawyers can undersell… part of the commercialization of the profession, tied to the new permission for advertising

· Antitrust and Legal Ethics

7. Court-awarded Fees

· Fee Shifting – certain statutes provide that in certain types of public interest litigation, the losing defendants pay winning plaintiff’s (reasonable) fees

· But losing plaintiffs don’t pay defendants’ fees

· One way fee shifting, moderated English rule

· Problem – requires court involvement to monitor payment of fees

· Determination of Amount – Lodestar approach
· Reasonable hours x reasonable hourly rate (with some enhancement/cutback flexibility) = lodestar fee

· Lodestar fee might be adjusted, depending on the jurisdiction 
· The court’s billing judgment – focuses on value as a reason to cap fees

· Difficult in precisely the situations where this might come up – where there’s some public interest value added

· Concerns about the calculation – b/c hours and rate have to be reasonable, but are set in the first place by the attorney w/o consultation with the client, and because the court is going to order which client pays ( client loses a degree of control 

· Requires more court involvement/enforcement to check that

· City of Burlington V. Dague
· Can the lodestar be enhanced to reflect a contingency agreement?  Is it appropriate to apply contingency enhancement to fees calculated under lodestar method in a fee shifting situation? 
· The lodestar is presumed rsbl—the burden is on the fee applicant to show that adjustment is necessary to arrive @ rsbl figure
· Enhancement found to be incompatible: WHY? (Scalia)
· Fee shifting limits to victorious claims; so too limited for risk of loss
· Cts historical application of lodestar, even in cases where the lodestar produces higher results than would a contingency
· Enhance would allow for increase when the ct doesn’t reduce to reflect the contingency—one way street
· Fee enhancement—more complex and arbitrary fees=more litigation
· Allowing contingency enhancement here would reduce incentive to bring only the good cases.
· The risk is already calculated in at the front end (in the hourly rate charged), so attorney would get a windfall if did this.. .. . . . .  

· One could take position that these §s are designed to reward people for doing good (taking these cases)-but this doesn’t seem to work with the legislative history….

· Gm: scalia maybe got it wrong since its not double counting since the enhancement is for the probability of winning giving that the lawyer worked these number of hours at this rate (assuming these calculations are rights, its not double counting) 

· scalia: the extra is rewarding attorneys for losing cases (for other attorneys losing cases): they have a portfolio of cases: lose some, win some-and so if give enhcancement are essentially also letting them get paid for cases they’ll lose (get extra money, so can cover ever the ones they lose) - which seems inconsistent with the purpose of the § which was tt attorneys get paid if they prevail

· counter-argument: congress said only get paid if you prevail: its not inconsistent with this to pay them with enhancement if they prevail (aren’t rewarding them for losing cases, but for wining cases that are risky). And § wanted to make them equivalent to market rates: and if don’t give the enhancement they will be lazy and wont give same quality representation as if got the enhancement (and maybe wouldn’t get the market rate that way either b/c of the risk?)

· Dissent: If we disallow enhancement to account for contingency agreements, we will decrease incentive to lawyers to take the case
· Private claims will become more favored
· O’Connor Argument: Base enhancement on overall market, not ad hoc
· This is attended with great problems like systematic overcompensation. If you use a standard contingency enhancement coefficient for the entire market, people will still only take the good cases. Anything with over a 50% chance of success will be overcompensated. 
· Hopwood v. Texas

· Reduced DC counsel’s hrly rate to reflect local market since competent local attys were available when D.C. atty flew in (Ken Starr)
· City of riverside
· Cops break up party, claimed that they acted in racially discriminatory way. 13k in damages  (plaintiffs win), and 250k for attorneys. Isnt this crazy?

· Could you get this result in normal case (w/out fee shifting)? Probably, so maybe this isnt so outrageous (cb said the market wouldn’t tolerate this). 

· CT: its ok, we’re not guided by what a private arrangement would be, there are important values at stake so this is ok (if the 250k was unreasonable for the amount of work done, or the number of hours was unreasonable, might have come out differently)

· In Class Actions, cts are empowered to use either lodestar or % to determine atty fees
· Can use lodestar AND a risk multiplier, but this can produce clearly disparate results
· Can also apply a % approach – counsel gets a certain % of total recovery
· Distorted emulation of the market due to economies of scale

· Also, systematic overcompensation. 

· But the amount aligns incentives of atty and client 

· Simpler, no fighting over the fees, judges prefer it. 

· Lodestar gives an incentive to rack up hours; overlitigation

· Increasingly using this option

· Common Fund Cases

· Uses mostly in cases where we want to encourage creation of private attorneys general

· That helps justify a fee shifting provision

· It’s also easier to get this provision passed then set up a new admin agency to monitor the whole issue

· Settlement Conditioned on Fee Waiver

· Evans v. Jeff. D

· Whether atty fees must be assessed when the case has been settled by a consent decree granting prospective relief to the class but providing that the defendant shall not pay any part of the prevailing party’s fees or costs

· In negotiating atty fees as a component of a settlement, a conflict arises naturally

· Between the class lawyer’s interest in compensation and the class members’ interest in relief

· “plainly, Johnson had not ethical dilemma to seek a fee award.”

· Proposed settlement was greater than expected; in the zealous pursuit of the client’s interest, atty compelled to accept

· Plaintiff counsel contends that defendant’s settlement offer amounts to a “coercive waiver” since it exploits the “ethical obligations” of counsel to recommend settlement b/c in client’s best interest

· A uniform prohibition of fee waiver settlements may IMPEDE civil rights by making settlements less attractive

· Less appeal to settle means more litigation, crowding the cts and disserving the civil rights litigants

· Holding: DC has the right on a case-by-case basis to accept settlements that include fee waivers
· Conditional fee waivers are allowed (the 9th circuit had said they were impermissible) 

· Brennan’s dissent – concerned about the possibilities of manipulation

· Should ban the waiver, but allow the negotiation (allow the attorneys to simultaneously negotiate fees and the merits)

· Ban the waivers b/c: Δs, if allowed to seek the waiver, will demand them as a matter of course, lawyers wont get paid, and purpose of the fee shifting § will be subverted. 

· will this really happen? 

· Maybe can get around this: if it’s a monetary settlement, will get part of the settlement, even if waive the fee

· Even if its an injunctive case, can get around this problem: ask for the world! Insist in complaint that the Δ make changes that are so extreme tt Δ could never agree to them: Δ will never make offer that you need to take to your client. (review if the offer’s not enough why you wouldn’t have to bring it to your client…or is he just saying that you don’t have to recommend that they take it)

·  Miller’s thoughts on all this

· GM: this will arise very infrequently: condition tt allows Δ to make this type of offer has to be offering everything they’re asking for on the merits, but often this is much more expensive than the fee, so its pretty unlikely that the Δ will offer to give everything on the merits, but not pay the fee. 

· GM: it prob. more likely than cases where Δ makes full offer on the merits, but insists that attorney waive the fee, is another type of offer the Δ can make tt’s equally disadvantageous to the client (but is probably permitted even under brennan’s approach): sell-out settlmenet: Δ thinks he’ll have to pay the fee and the relief on the merits; just wants to minimize what he has to pay: thinks he might do this if offers big fee to the attorney and low on the merits – give attorney incentive to sell out the client (neither approach in the sct deals with this b/c both allow simultaneous negotiation of fees and the merits) 

· ( some cts have banned simultaneous negotiation (and didn’t think the fee waiver was so imp b/c its unlikely that Δs will often profit by this): did the opposite of what brennan did (or also disallowed the fee waiver, but this isnt as imp b/c were more worried about the sell-out settlements. 

· lots of attorneys use this (lets them take settlement to judge and convince him its not affected by attorneys’ self-interest)

· Who may Receive Court-Ordered Fees?

8. Mandatory Pro Bono Plans

· Rules on pro bono

· MR 6.1

· Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In fulfilling this responsibility, the lawyer should:
· (a) provide a substantial majority of the (50) hours of legal services without fee or expectation of fee to:
· (1) persons of limited means or
· (2) charitable, religious, civic, community, governmental and educational organizations in matters that are designed primarily to address the needs of persons of limited means; and
· (b) provide any additional services through:
· (1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization's economic resources or would be otherwise inappropriate;
· (2) delivery of legal services at a substantially reduced fee to persons of limited means; or
· (3) participation in activities for improving the law, the legal system or the legal profession.
· In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.
· Every lawyer has a professional responsibility to provide pro bono services

· But the rule is really only aspirational

· What does it actually mean to do pro bono work?

· Pretty broad definition – would have to be increasingly flexible if mandatory

· Mandatory Pro Bono – how could pro bono be more mandatory? Why isn’t it?

· Benefits of a mandatory requirement

· A good thing to keep lawyers connected with the public

· Good PR for the profession

· Problems with a mandatory requirement

· Not all lawyers could meet the requirement – may specialize in an area in which there is very little pro bono work to do

· Why should lawyers in general have to bear this burden

· Not all lawyers can afford to take the time, not all lawyers are well trained for this sort of work
· Might not be efficient

· Pragmatic concerns

· If pro bono is defined too broadly, lawyers will simply do some of their work for free for the benefit of friends and family

· If pro bono is defined too narrowly, certain projects will get shafted

· Philosophical objection to requiring people to do work they don’t want to do

· The constitutionality of such requirements hasn’t been addressed by the Supreme Court yet

· The concept of forced charity is contradictory

· Probably not going to have valid 5th or 13th amendment arguments to challenge it

· Practical concerns – how would we know whether or not people were meeting their obligations

· Is it really unfair to dragoon lawyers into doing pro bono? Is it better to tax the public and have the gov’t pay attorneys to represent poor people?

· Prof Lubet (cb 219): public assets theory: law is a publicly created resource, so lawyers can be required to do pro bono, b/c are dealing in a publicly created resource

· But: every property is a public resource, so why should this be treated differently? 

· monopoly idea: gov. provides exclusive franchise to attoneys (licenses them, and actually prosecutes people who do what we do w/out being licensed): gives protected right to practice law, so gov can put conditions on it (if gov. controls a monopoly, gov can put conditions on it) 

· this is dif. than public resource idea. Why don’t we just go with the monopoly idea? It’s a limited franchise, but there’s a lot of competition so lawyers could argue they don’t get enough of the monopoly profits to justify this restraint on them

· Compromise – buyout requirement

· Let a lawyer do the work personally, pay a proxy specifically, or pay into a fund

· May achieve efficiency and better delivery, but would also undermine the more social elements of the policy

· Compromise – mandatory for some segments of the legal profession, i.e. big firms

· Bubble/aggregate concept

· Is mandatory pro bono a “price” for “inventory”?

· Are there other ways to provide/ensure adequate legal representation to people of limited means?

· Extensive legal services corp

· Expansion of use of contingent fees – don’t have to pay unless you win

· Public interest orgs or gov’t agencies

· State supported indigent criminal defense – what we do now, could extend to civil

9. Who Gets the Money? How is money for legal representation actually paid out…
· Dividing money (or clients) within a firm – for the most part, it’s totally up to the firm
· Can base divisions on seniority splits, partner-equity formulas
· lock-step compensation or based on some measure of contribution to the partnership
· Non-lawyers can NOT invest in the firm – MR 5.4

· MR 5.6, DR 2-108 – one limit, rules forbid firms from conditioning partner entitlement to postdeparture payments upon non-competition agreements

· Disallowed as limiting lawyer’s professional autonomy and clients’ ability to choose a lawyer

· Division of fees outside firms – some are default rules that can be changed, others are mandatory
· Model code generally prohibits splitting of fees with lawyers outside the firm unless

· Division made in proportion to the services performed and the responsibility assumed by each

· Client consent 

· Total fee is reasonable

· DR 2-107: Division must conform to 

· Division of labor

· Amount of responsibility each lawyer bears

· Requires both lawyers to actually work on the case

· MR 1.5(e) – split according to division of labor, with client’s written permission the division is appropriate if each lawyer assumes join responsibility 

· What’s really at stake? Referral fees…

· Concerns about referral fees

· Referral Rules:

· MR 7.4 has some bearing:

· (a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law. 
· (b) A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the designation "Patent Attorney" or a substantially similar designation.
· (c) A lawyer engaged in Admiralty practice may use the designation "Admiralty," "Proctor in Admiralty" or a substantially similar designation.
· (d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:
· (1) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority or that has been accredited by the American Bar Association; and
· (2) the name of the certifying organization is clearly identified in the communication.
· Lawyer being paid doesn’t have any real responsibility towards the client or the representation

· If something goes wrong ( referring lawyer is partly responsible but not legally accountable, liable

· Accountability concerns

· Constrains client’s ability to choose counsel in some way – may be influenced by referral

· Affects independent, free legal market

· May encourage unseemly race to get clients

· Just sign and refer, even if lawyer has no plans or qualifications to represent the client 

· Concern about cross referral – referrals to the lawyers who pay the highest referral fees, not necessarily the most competent or appropriate for a given situation

· Client may feel that his trust has been breached, may feel betrayed. 

· If the atty doesn’t make good referrals, the client won’t get impartial judgment all of the time. 

· Also, the person paying the referral fee may seem quite suspect. Like he can’t get none without it. 

· Appearance of impropriety (don’t want to further shit on the rep of the bar)

· It may be seen as converting the client’s good (his claim) into his own. 

· But if you disallow them, won’t there be some gray area where lawyers keep cases that they aren’t truly qualified to handle, but somehow do enough to avoid Rule 1.1 discipline? 

· OK. But why are they allowed in firm? 

· Malpractice liability can accrue, reducing incentive to puff your friend. Also, poor reflection on the firm to be avoided. (But won’t private practitioners also have this disincentive to give bad referrals?) 

· But we don’t prohibit referral fees totally, that’s impractical and they’d happen in other ways

· Just try to regulate

· Require proportional fee splitting, some monitoring

· What is a law firm?

V. Concurrent Conflicts of Interest
1. Introduction – a typology of conflicts

· Conflicts are the leading issue in legal ethics along with confidentiality 

· Restatement §121 – “A conflict of interest is involved if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person.”

· Concerns about conflicted lawyers

· Hypo – can one lawyer represent both the plaintiff and the defendant? No.

· Hard for the lawyer

· Confusing for the jury – hard to evaluate if the lawyer both builds and takes apart the case
· Paternalistic protection for the jury

· Unfair to the client – delegates too much control to the lawyer, allows him to moderate his obligations of zealous advocacy…

· Paternalistic protection for the client – but more needed for him 

· Undermines confidentiality – would allow for actual or at least possible breaks in confidentiality

· Makes a mockery of the adversarial process

· Some advantages though – cuts legal fees, makes cross-party communications easier and more efficient

· Lawyer will have more information – really know the whole picture

· But the advantages do NOT outweigh the disadvantages

· 3 major policy concerns – what would be affected in a situation with a conflicted lawyer?

· Risk of revealing or misusing confidential information 

· Risk of decreased vigor in representation

· Risk of negative public perception – make the profession look bad

· Slight conflicts might not be a huge problem, and the total ban might impose costs that are too burdensome ( need to balance not ban if/where possible

· 3 major forms of conflict – based on timing and type of conflict
· Attorney-client conflict – where the lawyer’s interests are in conflict with the client’s interests

· Concurrent client conflict – where the lawyer/law firm is simultaneously representing clients with conflicting or adverse interests

· Successive client conflict – where the lawyer/law firm is successively representing clients with conflicting or adverse interests

2. Client-Lawyer Conflicts

· Business Interests – in general, lawyers are not allowed to acquire personal business interests in the subject of the representation. Lawyers should avoid transacting with their clients because it creates a conflict between the lawyer’s business interests and the client’s interests
· Fundamental concern – is it really a bad idea for lawyers to do business with their clients? 

· AC relationship is a business relationship on the most basic level – fee arrangements are always going to create some conflict of interest

· It is hard for lawyer and client to switch roles from legal fiduciaries to business adversaries – never really going to be an arms length transaction

· New rules impose a fairness requirement – that might be enough

· Rules:

· DR 5-104 – A lawyer shall not enter into a business transaction with a client if they have differing interests therein and if the client expects the lawyer to exercise his professional judgment therein for the protection of the client, unless the client has consented after full disclosure

· MR 1.8(a) - A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:
· (1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client; [all of this needs to be made super clear to the client…]
· (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and
· (3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.
· Seems to allow more transactions to go through, and clarifies the lawyer’s obligations re: informing the client…

· More expansive and extensive than old rules, deal must be fair and reasonable to the client 
· Rule is really going to defer these transactions – “fair and reasonable” is interpreted after the fact, when everyone knows what actually happened, not at the time of drafting

· Even though business transactions are always risks… results are going to be interpreted against the lawyer (party w/ more power…)
· Problem – this rule may give clients a way to opportunistically challenge deals that end up working out poorly for them
· Surprising development given that lawyers drafted the rules and actually like transacting with clients…
· MR 1.8(i) - A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:
· (1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and
· (2) contract with a client for a reasonable contingent fee in a civil case.
· Matter of Neville

· Lawyer has represented the client, a sophisticated real estate investor, in a number of general real estate matters, and has acquired an interest in one of the client’s properties. Lawyer then drafts a contract involving the property in which he has an interest, explaining that he’s not representing the client in this matter and advising client to get independent counsel. Client later challenges the contract as being unfair, although the contract had been drafted according to his terms and approved initially.
· Lawyer was sanctioned as a matter of bar discipline. Court interpreted the ban on lawyer-client business transactions strictly
· Why do we have this rule?

· Lawyers normally occupy a fiduciary duty where client can completely trust lawyer, and the transition to a transactional relationship where the obligations are different might be complicated or unclear

· Impose strict fid duties on the lawyer that extend beyond one instance of representation

· Exceptions are allowed – very informed consent to the transaction or evidence that the client clearly doesn’t expect lawyer to be acting as his fiduciary in a situation

· What did the lawyer do wrong?

· Lawyer was not actually representing the client in the transaction, and the client knew that. Lawyer told client he should get independent counsel. There was no intent to defraud, lawyer actually just did what client wanted

· But lawyer didn’t do enough – he allowed someone who’d been a client in the past and with whom there was an ongoing AC relationship to enter into a deal that wasn’t really in his benefit

· Lawyer didn’t satisfy his obligations to tell client that client was making a bad deal

· Fiduciary duties require a lot and can extend to incidents where the AC relationship isn’t actually controlling 

· “full disclosure” needs more than simply advising the client that the lawyer isn’t acting as his lawyer in that instance

· And probably violated MR 1.8(a)

· Lawyer didn’t sufficiently establish a distinction between this situation and those in which he was actually representing the client – it’s generally seen as too hard to draw that line, clients wont necessarily recognize the distinction

· Passante v. McWilliam – another indication of why a lawyer shouldn’t transact with clients, shouldn’t acquire a personal interest in the litigation

· Lawyer was given 3% of a company to help raise funds at a difficult time. The company took off (Upper Deck Baseball Cards) and the client reneged on the fee arrangement

· Court noted the strong moral flagrancy of reneging, but held that atty had violated his ethical duty ( didn’t require the company to pay

· Based on application of fiduciary duties

· Rule 1.8(a) can also entitle the client to void the agreement with its lawyer. (even if economically fair!) 

· Clinet Sophistication doesn’t matter; need consent after FULL disclosure BEFORE entering into the K

· Matter of Lake

· Atty agrees to handle executor’s sale of real property for 3% commission. 
· Lawyer and client had adverse interests

· Executors (clients) wanted to sell as quickly as possible, with maximum exposure to property. 
· Lake, on the other hand, wanted to make more money 

· A Lawyer’s financial interests

· MR 1.8(a) – the rule is broad enough to also encompass fee arrangements entered into after the creation of the professional relationship

· AGC v. Kandel: A lawyer was publicly reprimanded for giving a client money to travel to a medical treatment facility. 

· There is an important public policy interest in avoiding unfair competition among lawyers on the basis of their expenditures to clients. 

· Media Rights – in general, lawyers can’t acquire media rights in a story based on an ongoing litigation prior to the conclusion of the representation of the client
· MR 1.8(d) - Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.
· Paternalistic approach, but motivated by the state’s interest in ensuring that client has a fair trial and disinterested lawyer

· Risks of allowing lawyer to acquire media rights:

· Chance that lawyer will change litigation strategy to sensationalize the proceedings and outcome of the case in a way that would increase the value of the media rights or resulting product

· Provides incentive to manipulate as well as incentive to win

· May also provide incentive to the client to make things more dramatic – withhold info, evidence…

· Creates a disincentive to settle – more exciting to go to trial – even if settlement or a plea is in the client’s best interests 

· Problems with the rule – client might not have another way to pay the lawyer, media rights used as a form of contingent payment when client doesn’t want to rely on public defender

· Esp since contingent fee arrangements aren’t allowed in crim cases

· Acquiring a personal incentive might actually give the lawyer additional incentive 

· Alternatives

· Lawyer can acquire rights after the conclusion of representation

· Though that still might encourage sensationalizing

· But the best compromise in light of first amendment concerns

· Client can sell rights to a 3rd party and use the money to pay the lawyer 
· Financial Assistance and Proprietary Interests – Generally, lawyers can advance the costs of litigation to their clients and be reimbursed for them out of the ultimate recovery

· If the lawyer loses the case, he can forgive the “loan”

· BUT not in NY – the client has to remain ultimately responsible for such expenses

· Becomes more complicated in class action or multi-party suits – NY has a way around that

· Class members arent going to want to say anything about knowing they’re responsible for the costs of litigation, would prefer to have everything advanced by and reimbursed to the lawyer…

· And lawyers can NOT pay for the client’s other expenses – can’t make loans, gifts or otherwise support the client
· Lawyers can’t just front money for general expenses to a client

· Policy concerns – don’t want additional financial concerns to affect AC relationship

· Don’t want to bind client in – loans to client might make him more hesitant to fire lawyer

· Don’t want lawyers to try to attract clients by offering to pay for other expenses 
· Don’t want the ability to lend money to be a marketing tool

· Don’t want to make the lawyer feel like he has to pay for other stuff in order to compete

· There may be good cases, where the lawyer really wants to help the client, but can’t necessarily distinguish them easily from cases in which there’s some manipulation – safer to have a blanket prohibition

· MR 1.8(e) - A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
· (1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and
· (2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
· More generous than old rules when it comes to indigent clients
· Fee-Payor Interests

· MR 1.8(f) - A lawyer shall not accept compensation for representing a client from one other than the client unless:
· (1) the client gives informed consent;
· (2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and
· (3) information relating to representation of a client is protected as required by Rule 1.6.
· The client must consent to the arrangement, the payor must not interfere with the lawyer’s independence of professional judgment or with the client-lawyer relationship, and the lawyer must protect the client’s confidences

· Related Lawyers and Significant Others

· General concern – what happens when married or related lawyers represent adverse parties?

· Concerns that the private relationship will affect confidentiality, zealous advocacy

· More problematic if there’s concurrent representation

· Concern that tangential interests (helping husband win a case, make more money off it) might affect behavior during the representation

· MR 1.8(i) – has since been repealed – “A lawyer related to another lawyer as parent, child, sibling, or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other except upon consent by the client after consultation regarding the relationship.”

· Needed full disclosure and consent to have related representatives

· Applied to certain personal relationships – spousal, parent, child, sibling

· But dropped from the MR because it was both over and underinclusive

· Exhibited very little trust in the ability of lawyers to satisfy their obligations to their clients – breaking confidentiality breaks other ethical rules, why need this one as well

· And didn’t cover people in similarly intimate relationships that didn’t fit these titles but might still have interests in manipulating their situations 

· Needed a bright line to make it work, but it really left out a lot of people 

· It turned out to be too hard to administer

· It implicitly favored some relationships over others – why attribute more trust to non-married partners than to married partners?

· Don’t actually need a separate rule – let the other ruls take care of this

· Gellman v. Hilal

· Plaintiff represented by husband in a medical malpractice case. Wife had previously represented the defendant in a similar, but factually unrelated case. Defendant claimed that husband should be disqualified as plaintiff’s counsel – the doctors wouldn’t consent to the conflicted representation.

· Private and Public Lives – Sexual relationships between lawyers and lawyers and their clients
· MR 1.8(j) - A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.

· 1.8(k) – this is the only 1.8 provision that is NOT imputed across the firm

· Relationships need to exist before the AC relationship is initiated 
· Consent offered for continuing representation after a personal relationship begins is not enough – lawyer would still be subject to disqualification or sanction

· Policy Concerns motivating the rule

· Worried about lawyer taking advantage of power imbalances in the AC relationship and manipulating related situations…

· Worried about the impact on the representation if the relationship breaks down, or even while it’s ongoing – will effect advocacy

· A Lawyer’s Legal Exposure

· Where representation of a client could lead to information implicating the lawyer in a crime or in exposing the lawyer to civil liability a serious conflict will often exist. 

· Zepp: Defense lawyer was present when D flushed cocaine down the toilet, lawyer agreed not to tell. D was convicted, but then his conviction was reverse because the court held that because the lawyer was potentially liable for aiding and abetting or encouraging the destruction of evidence and could have faced severe disciplinary consequences he had an actual conflict of interest that denied Zepp her 5th and 6th Amendment rights. 

· Matter of Kern: Lawyer must withdraw when client is offered immunity to testify against the lawyer. 

· US v. Fulton: X representing Fulton who is accused of drug conspiracy. A witness told a DEA agent that x had received a portion of one of their heroine shipments. The Second Circuit held that X had a non-waivable conflict for which D did not even have to show prejudice. 

· Where a government witness implicates defense counsel in a related crime, the resultant conflict so permeates the defense that no meaningful waiver can be obtained. 

· Gender, Religion, Race – Check this in the book…
3. Client-Client Conflicts

· General Principles:

· Concurrent conflicts – when a single lawyer or firm is representing 2 clients with some potential or actual conflict of interests
· The clients’ interests are in conflict

· Criminal Cases (Defense Lawyers) - General Concerns about conflict in the criminal context:

· Multiple representation of clients with conflicting interests is relatively common
· May be easier to have one defense attorney for all the defendants
· Advantages – efficiency, client’s freedom to choose counsel

· State may prefer it – may end up pitting the defendants against each other, may also be cheaper for the state to pay for

· Lawyer can coordinate the defenses

· Disadvantages – if the clients’ interests aren’t totally aligned, lawyer might not be able to fully represent each

· When does multiple representation result in violation of the 6th amendment’s right to effective assistance? Even with consent, there are constitutional restrictions on what can happen in the crim context…
· When do the conflicts inherent in multiple representation rise to the level of ineffective assistance?

· Who objects? The lawyer? the court? 
· But it is easier to establish ineffective assistance in situations of multiple representations 

· Both cause and prejudice are more reasonably recognizable

· Burger v. Kemp – Sup Court assumes that partners are one lawyer for conflict purposes
· The Court connected Strickland and Culyer making it easier for a defendant who claims ineffective assistance of counsel based on a conflict to prevail than it is for defendant’s asserting other kinds of ineffectiveness. Here the Court “presumes prejudice only if the defendant demonstrates that counsel actively represented conflicting interests and that an actual conflict of interest adversely affected his lawyer’s performance.”
· Cuyler v. Sullivan

· 3 people indicted, S, C, and D. The defense rests, claiming that the prosecution failed to prove guilty beyond a reasonable doubt. But S is convicted and the conviction is affirmed. S then petitions for habeas claiming that the fact of multiple representation, lawyer’s work for the co-defendants, denied him effective assistance of counsel.

· Dealing with the court’s obligation to sua sponte initiate an inquiry into the conflicts of a multiple representation 

· If the defendant doesn’t object or investigate the adequacy of representation in a multiple representation situation, does the court have an independent duty to investigate? No.

· Held that it is not the court’s duty to check on the effects of a conflict if the lawyers themselves to challenge it. Court does NOT have an independent duty to investigate if the defendant doesn’t make a timely motion requesting it
· It would be inefficient, costly and time-consuming
· Court’s investigation might intrude on protected AC relationship…

· If there’s no objection from the lawyers, it’s less likely that there’s an actual problem

· This would also create a new rule that a lot of prisoners could use to challenge their convictions

· Requiring an independent investigation indicates the court’s distrust of the lawyers – why create a presumed suspicion that lawyers can’t represent multiple defendants

· Problem – this may leave unsophisticated clients subject to the mercy of lawyers who wouldn’t make a motion to disqualify themselves

· May be asking too much for the court to require the client to act this independently against his lawyer

· Rule – it is not per se reversible error for a trial court to not make an independent investigation into conflict in a criminal case with one defense lawyer for multiple defendants if the investigation hasn’t been requested 

· Leaves open the question of what would trigger a duty to investigate – whether it can be lower than an express request

· cts are all over on this: some require low duty, effectively rejecting sct decision in cuyler

· at federal level: there is a requirement to investigate, under Wheat

· There’s a duty to investigate even if not requested by parties, duty is different/stricter in fed system

· Fed Civil Procedure Rule – can be stricter than constitutional requirements if desired

· Turning Conflicts into Sixth Amendment Claims

· Holloway error – need to check this in the book… This is not the rule after Cuyler
· Case had held that multiple representation does not violate the 6th unless it gives rise to a conflict of interest. In order to establish a 6th Amendment violation, a defendant who raised no objection at trial must demonstrate that an actual conflict of interest adversely affected his lawyer’s performance

· The Court held that the trial court’s failure to investigate the alleged conflicts required reversal without any need to demonstrate prejudice.

· At least in Holloway, one of the defendants had requested review, brought up the issue – there was something to trigger the issue

· Mickens v. Taylor: Scalia stated that the automatic reversal rule from Holloway operates “only where defense counsel is forced to represent co-defendants over his timely objection, unless the trial court has determined that there is no conflict.” Here the defense lawyer made no objection so Holloway did not apply. 

· Disqualification of Defense Counsel

· What happens if the defendant wants the multiple representation but the lawyer thinks it’s a conflict of interest?

· Attorney can ask for a conscious, informed, knowing, deliberate waiver of the conflict

· But Court or prosecutor still might not allow it – the appearance of impropriety and risks of the conflict might be deemed to trump client’s interest in choosing his own lawyer

· Wheat v. United States

· The question here is to what extent a criminal defendant’s right under the 6th to his chosen attorney is qualified by the fact that the attorney has represented other defendants charged in the same criminal conspiracy. 

· Rule 44(c): The court shall promptly inquire with respect to such joint representation and shall personally advise each defendant of his rights to the effective assistance of counsel, including separate representation. Unless it appears that there is good cause to believe no conflict of interest is likely to arise, the court shall take such measures as may be appropriate to protect each defendant’s right to counsel. 

· Held: Where a court justifiably finds an actual conflict of interest, there can be no doubt that it may decline a proffer of waiver, and insist that the defendants be separately represented. 

· The District Court must recognize a presumption in favor of defendants choice of counsel, but that presumption can be overcome by a demonstration of actual conflict or by a showing of serious potential for conflict
· The interests of justice may be able to trump what defendant wants
· Client may not understand how attorney’s conflict would affect their representation so court can step in
· Because of the presumed conflict, the attorney may not be counted on to give the client full disclosure of the risks of the situation
· Might leave room for sandbagging – client might seek to waive conflict and then challenge the waiver or the conflicted representation itself on appeal
· Use this for two bits at the apeople
· Prosecutor should have a right to object because of that…
· Flanagan v. US: The Court unanimously held that pre-trial orders disqualifying criminal defense counsel are not subject to immediate appeal under 28 USC §1291. 

· If review is not available defendant will have to proceed with another lawyer. 

· If the defendant is convicted he will be able to appeal the disqualification order at his appeal for conviction. 

· To show adverse effect in this situation means to show an identifiable difference in the quality of representation between the disqualified lawyer and the lawyer who represented the defendant at trial.

· The Court has rejected an automatic reversal rule in these situations

· Wheat’s harvest – check on this…
· Criminal Case Disqualification and the “Automatic Reversal” Debate – check on this…
· Criminal Cases (Prosecutors)

· General Concerns – prosecutorial conflict is less of an issue, not really going to have typical conflicts stemming from their office

· The prosecution is really just one party, and the official position is basically the same

· There may be conflicts based on personal issues

· If the prosecutor knows someone related to the case

· If the prosecutor has a personal interest in the outcome of the case

· Conflict with the “office” might arise when the actual prosecutor is a private party retained by the gov’t to conduct the prosecution 

· Happens in a few specific situation – where statutes authorize private AGs, in cases where the gov’t might not have the funding or staff to prosecute, or in some cases where the prosecution itself is really driven by private interests

· Particularly in fee-shifting statutory schemes 

· Can the gov’t just hire private prosecutors to handle litigation if the office needs help?

· Not really – looks like the gov’t is farming out representation

· Especially in crim situations – looks like state is abdicating responsibility to enforce its own laws, turning the crim justice system into conflicts between private parties

· Instances of potential conflict over fees, monitoring, standards

· Concerned with over or under prosecution – prosecutorial discretion being motivated by factors outside the litigation

· Risk of over-prosecution clogging the courts

· Lose gov’t directed prosecutorial discretion

· Less problematic in civil cases but we’re still not entirely comfortable with it

· Potential benefits in civil cases – incentive to prosecute

· Young v. United States ex rel. Vuitton et Fils S.A.

· Court is concerned with the appearance of impropriety in having a prosecutor with a personal interesting the case. Whether or not there’s an actual conflict, the risk that there might be is high…

· Concern about the exercise of prosecutorial discretion when the prosecutor has interests outside the basics of pursuing the litigation

· Worried that Vuitton will be too punitive or too lenient based on the interests in the simultaneous civil litigation, might try to play one case against the other

· Court reversed the conviction – Fed court exercised its supervisory authority over the conduct of the litigation, acted to block consequences of conditions that were fundamentally unfair

· Courts can disqualify counsel or overturn results in situations of conflict of interest by invoking their general supervisory powers

· FTC v. American National Cellular

· : The FTC got a temporary restraining order against Godfree and he violated it. The court appointed the FTC to act as special prosecutors in the contempt proceeding. It was held that Young was not controlling because the FTC is an independent agency and thus not equivalent to a private party. 

· Two factors increase the likelihood of disinterested prosecution:

· The US Attorney’s office participated in the contempt prosecution and

· The FTC attorneys handling the contempt prosecution were not the same as those who participated in the underlying civil suit

· Civil Cases – Most conflicts can be resolved through consent. As long as all clients consent after full disclosure, the rules generally let the representation go forwards…
· Dealing with consent in all civil legal matters – transactions, negotiations, etc, as well as litigation

· The rules apply to everything, crafted with litigation context in mind, but don’t distinguish the particular/different ethical issues with other forms of representation
· But they might not really fit non-litigation situations as well, might not advance policy objectives as well 
· Rules are particularly careful because geared to the litigation context where they need to be

· Adversarialness is higher in litigation than negotiation (cooperative part is bigger re: negotiation). 

· In negotiation, can always walk away: parties have more flexibility. 

· in litigation, assume attorney will be acting as representative of client in strong way, this might not be as true in negotiation where dealing with business principles, not law, so clients can be more involved. (“mere scrivener”: attorneys don’t like to be this unless they’re accused of conflict in negotiation where they say they’re just putting terms of agreement in legal terms, so then adversariness is out of the picture b/c clients have arranged the deal for themselves)

· Fiandaca v. Cunningham

· NH public interest law firm has two cases going on at once

· 1. Representing female prisoners in a state detention facility who are claiming that the conditions of confinement for women is substantially worse than those for men, in violation of their constitutional rights

· 2. Representing a class of retarded citizens, also under guardianship of the state at the Laconia school, who are contesting that the conditions of their confinement are also unconstitutional

· Could the lawyer take both cases? There was a potential conflict
· Problem in this situation – there were limitations placed on the lawyer’s ability to represent the first class by his obligations to the second

· He felt forced to reject one settlement because of it’s potential impact on the plaintiffs in the other case…

· There was no conflict at the outset of the case, it developed over the course of the litigation

· Lawyer didn’t know that this would be the settlement offer

· But still, put himself in the conflicted situation?
· Conflict materialized – state offered to settle the prisoner case by allowing for a new prison to be built on the grounds of the school. Counsel had to reject it b/c it would negatively impact the interests of the school residents

· Then state moved to disqualify the lawyer because of the conflict

· MR 1.7 (a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
· (1) the representation of one client will be directly adverse to another client; or
· (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.
· (b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if: [when the moment of conflict arises, lawyer can do these following things and continue the conflicted representation]
· (1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
· (2) the representation is not prohibited by law;
· (3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
· (4) each affected client gives informed consent, confirmed in writing.
· Rule sets the scope of adverse representation, concurrent conflicts such that could support disqualification
· Conflict rules are absolute liability rules. A lawyer may violate them unintentionally through lack of awareness or even believing erroneously but perhaps reasonably that he is acting properly
· If the lawyer couldn’t take both cases, what should he have done?

· Pull out

· Turn down the second case in the first place – but these are the best (only) public interest lawyers in the state…

· Allow a screen – might be more available in public interest cases, as in gov’t contexts

· Should we treat the public interests context as a special factor?

· Case illustrates the further complications of conflicts occurring in class action situations

· MR 1.7 seems particularly poorly adapted to class litigation because of the emphasis and reliance on consent 

· Special considerations - lawyers were prob so frank about their reasons for rejecting the settlement b/c they didn’t see this as a conflict; both classes were people in state custody, complaining about the conditions of that custody: so they probably didn’t distinguish closely between the interests of these 2 classes ( should there be any reason to apply the rules on conflicts of interest differently when have public interest attorneys representing classes like this, than we would if it were commercial litigation? 

· This was in NH: there was only 1 public interest firm tt took cases like this ( if disqualified them, there’d be noone to take over this representation. 

· Who is the client? These individuals or the public interest generally? 

· If these lawyers are representing the public interest generally ( no real conflict, though superficial conflicts will be triggered all the time in these sorts of cases ( argument for giving public interest lawyers more leeway

· Imputed Conflicts

· MR 1.10 – Imputation of Conflicts, General Rule – In general, conflicts infect lawyers firm-wide…
· (a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.
· (b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:
· (1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and
· (2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.
· (c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.
· (d) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.
· Standing to Object – who can object to conflicted representation
· Issue raised in Fiandaca… because defendants objected, rather than plaintiffs

· Where does D get the right to move to disqualify P’s lawyers – since it’s P’s interests being disadvantaged, not necessarily D’s?

· No clear answer of who has standing and why

· Minority position – First Circuit

· Nonclient standing to raise an opposing lawyer’s conflict.

· Some courts suggest that only a client has standing to complain

· Middle position – nonclient would have standing only if he can demonstrate that the opposing counsel’s conflict somehow prejudiced his or her rights.

· Does not have standing to merely enforce a technical violation of the Rules.

· Must show by clear and convincing evidence that conflict existed and it would prejudice the fairness of the proceedings

· 3rd parties who have no interest in the case have no standing

· Some courts say that third parties who have an interest in the case have standing, others say no

· In Fiandaca the party had an interest and was given standing – but there were special circumstances, the disabled plaintiffs couldn’t really give proper consent to the conflict

· Ability to object further? What happens if the motion to disqualify is rejected?

· These motions can’t be appealed

· Only option is to petition for a writ of mandamus – but that’s only available if the lower court’s decision was egregiously wrong

· But we’re too concerned about the strategic, manipulative use of motions to disqualify to allow interlocutory appeals – could totally stop the proceedings

· May a lawyer act adversely to a client on an unrelated matter?

· IBM v. Levin – concurrent conflict in a purely private setting, but where the matters truly aren’t related (unlike Fiandaca)
· Law firm with lawyers A and B. B represented IBM on various matters. Levin approached A and wanted to be represented against IBM in a new antitrust action
· Could Levin take the case? Waive/consent to the conflict?

· Even if all of the rule’s technical requirements are met, there’s still the appearance of impropriety with one firm representing both sides of a matter

· Representation of both might still have negative effects

· Concern about confidential information crossing from one case/lawyer to another

· Concern about limiting vigorous representation

· Concern about upsetting the clients, providing them with ammo for later challenges to the representation – why you would need consent from both, but…

· Confidentiality and privilege in multiple client representations

· Issues concerning common defense situations

· Ex: if 2 clients, C1 and C2 are similarly situated with respect to some legal issue

· C1 and C2 might hire A to represent them.

· If A represents both, he’d need a waiver of actual or potential conflicts

· Double representation might be reasonable because of the efficiencies

· If C1 tells A something that would be privileged under AC privilege, does C2’s presence break privilege for all purposes? No, still within the expanded AC relationship situation…

· But if C1 and C2 want to have their own lawyers and hire A1 and A2, what happens?

· Having separate lawyers sacrifices the benefits of joint representation unless there can be a sharing of info between A1 and A2 – reassert the efficiency

· Apply a common defense privilege – if clients are similarly situated and information, that would otherwise be subject to AC privilege,  is shared between the lawyers (either between the lawyers or between lawyers and clients), the privilege still stands, isn’t deemed to have been broken or waived
· Otherwise privileged information should not lose that status if two or more defense lawyers for two or more defendants (or suspects) exchange the information

· Applies in pending or impending litigation, may also apply in transactional matters

· But some courts have required that parties to a nonlitigation matter have identical legal interests that are 

· And the courts have to decide on the degree of common interest required to recognize this rule, need to evaluate the appropriate scope of the rule in each situation

· Ex: C1 makes a valve; C2 installs the valve in the heater. The valve blows up and injures someone, but that person was also trying to repair the heater at the time. 

· He still claims that C1 and C2 were in a conspiracy to put a faulty product on the market 

· Common interest – they’re being charged w/ the same thing 

· Uncommon interest: causation; it could be that the valve was defective or the problem could be how the valve was installed

· Their interests on this issue are directly adverse to one another b/c they want to blame the other C for causation

· How do we address this?  What scope to give to the privilege?

· Lack of overlap in the causation area might want us to limit the common interest privilege.

· The clients can’t agree to establish the common interest privilege; it is up to a judge.

· What if, after making a common defense agreement, it turned out that the C1 tells his attorney that C1’s engineers were aware of a dangerous defective of the valve, and asks that he not share this with the other attorney.

· The duty on the attorney is to tell the other attorney unless there is a prior arrangement.

· Having entered into a common defense agreement, lawyers may be obligated to reveal all relevant information …  

· Class conflicts 
· Fundamental concern – you can’t necessarily treat all members of the class equally, because to do so might treat members with differently weighted claims unfairly

· The conflicts rules, as they exist, don’t really seem to work for class action situations – there are going to inherently be conflicts between the class members, between the different lawyers involved

· Rule 23(a)(4)

· Requires courts, as a condition of class certification, to find that the named class members will fairly and adequately protect the interests of the class.

· Such a requirement is unsatisfied where the purported settlement class, as well as the named plaintiffs, consisted both of persons who had already manifested injuries from asbestos exposure as well as those who had been exposed but not yet fallen ill – different interests. (Amchem Products v. Windsor)

· Means that any lawyer purporting to represent these diverse subclasses would also have a conflict.

· There is also the potential for conflict between the interests of class counsel in settlement and the attendant court awarded fees, and the interest in the class in maximum recovery

· Normatively, how should we deal with conflicts in the class action situation?

· MR 1.8(g) - A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.
· If the rules were applied to class action litigation strictly, class actions themselves would be unethical
· All class action litigation seems to present concurrent conflicts
· There is going to be a real problem with settlement offers, because it’s going to be hard to get informed consent (after the offer) of all class members
· Solution – involve the court/judge more
· The certifying judge must find that common issues dominate conflicting interests
· Judge must approve the settlement as fair, reasonable and adequate
· Specific concerns
· How would a judge decide whether the lawyer representing a class with different sub-classes each being offered different settlements is has a conflict?
· Hypothetical consent standard – would a reasonable class member in this class have consented to representation at the time it was undertaken?

· What if the lawyer has private contracts with some members and not with others?

· Judge needs to look at the self-interest of the lawyer in the transaction, look at whether he will be able to take actions that benefit some class members at the expense of others

· Appealability of civil disqualification orders

· An order granting or denying a motion to disqualify civil counsel is not subject to immediate appeal as of right in federal court.

· Mandamus may provide a way to review a disqualification order, but the scope of review on mandamus is narrow

· Malpractice based on conflicts

· There are 3 possible consequences of a lawyer acting while conflicted

· Sanction by the disciplinary committee

· Disqualification under the inherent supervisory authority of the court

· Liability through malpractice or other civil causes of action to the client

· If a lawyer violates MR 1.7, and the client complains and alleges malpractice, what weight does the fact that the lawyer violated 1.7 have in the civil action? How should a lawyer’s operating under a conflict affect malpractice liability?

· Possible relationship between violating rules of ethics and ultimate malpractice liability:

· if jury finds out that what the attorney did is a violation of the attorney’s ethical responsibilities, this will have an impact

· maybe ethical rules define the duty of care

· may be that applicable ethical rule augments the standard of care (duty of care might be increased if attorney has ethical duties to comply with)

· maybe ethical duties up the amount of damages that could be awarded

· maybe violation of ethical duty is per se a violation of duty of care in malpractice case: that this alone is enough to show the attorney is liable

· Maybe it goes to the standard of care (being negligence)?

· Violation of the rule doesn’t per se establish that the lawyer was negligent.  It isn’t always obvious what the lawyer should’ve done.

· Maybe it is probative of a violation (relevant)?

· Maybe it augments the duty?: the standard of care would be ordinary negligence but if you violated the ethical duty, it enhances the duty that the lawyer faces.

· Maybe it is relevant for damages?: should a lawyer who violates a rule be liable for punitive damages when in an ordinary case they’d only be liable for compensatory damages?

· Preamble to the MRs - [20] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breached. In addition, violation of a Rule does not necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer in pending litigation. The Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as procedural weapons. The fact that a Rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a collateral proceeding or transaction has standing to seek enforcement of the Rule. Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer's violation of a Rule may be evidence of breach of the applicable standard of conduct.
· Not a controlling authority, but certainly persuasive

· Simpson v. James – Addressing the interaction between ethical rules and malpractice
· Law firm doing work for a restaurant.  The restaurant’s owner dies.  His wife takes over.  2 lawyers at the firm, Oliver and James.  Wife wants to sell the restaurant.  A group of people come to O saying they might want to buy it.  

· No problem that O is being a referral unless he is getting some fee for putting the buyer and seller together.  This would concern us b/c lawyer shouldn’t be involved in a business transaction w/ a client.

· O now draws up the sale documents; one side wants to pay more; the other wants to pay less.  Thus, they have conflicting interests in this transaction.  But, a negotiation is meant to help the two sides strike a deal that is beneficial to both.

· Litigation is diff’t: it is a 0 sum game so consequences might be more severe.

· O says that in this case he is a “scrivener” so he can’t have a conflict of interest; he is just following the instructions of the clients and embodying their desires.

· The facts in this case were in dispute but the plaintiff has some evidence that he was helping the widow on the business side w/r/t important terms to be negotiated, including the sale price.

· The clauses that the lawyer put into the agreement were to protect the seller: lien on the stock; personal guarantee by the buyer.

· This is what is claimed to be negligent; lawyer didn’t provide adequate service to the seller b/c this is all the protection he got for the seller. – the contract that was ultimately drawn up wasn’t sufficiently protective of the original client
· Expert says he should’ve done more.

· But G says that there was only a negligence suit here b/c of the conflict of interest.

· Juries impose a higher duty on the lawyer if there is a conflict of interest present.

· And it will be easier, more likely to find malpractice liability if the lawyer is operating under a conflict…

· It seems like he did a lot to protect her, but nevertheless he was found liable of malpractice: when there’s duplicity, standard of care is higher, or at least administered with more stringency, b/c he had a conflict of interest: if oliver hadn’t been representing the buyers, but only simpson, and they’d negotiated the same deal: prob. would not have been held liable! 

· Case is in the book to show even if attorney gets good deal (that would normally satisfy duty of care) if there’s a conflict of interest present he still faces significant exposure to liability

· Case illustrates the danger for attorneys when their obligations to the clients are only vaguely defined – easy to slip from appropriate to risky conduct

· Estate of Re v. Kornstein, Veisz & Wexler – S.D.N.Y

· Here Kornstein represented Mr. Re and at the same time took business referred to them by Paul Weiss ($200,000 worth).

· Re hired Kornstein to sue Bear Stearns, a Paul Weiss client [although Paul Weiss wasn’t defending the action – a partner was a witness for them though]. Re lost and then sued Kornstein for malpractice and breach of fiduciary duty.

· Lost on malpractice – tactical decisions were reasonable and were not the proximate cause of Re’s loss.

· However, court found that a jury could find breach of fiduciary duty on the same facts since this volume of referrals could have affected defendant’s judgment in an action against Paul Weiss

· Consent and Waiver – page 259 on… skim/note those few
· Lawyers and clients may displace nearly all conflicts by agreement

· Rules 1.7 through 1.12 recognize client consent to what the rules themselves would otherwise forbid

· But lawyers must explain the conflict to a client – get really informed consent, confirmed in writing

· And the steps needed to confirm that different in every situation

· Restatement §122 – client’s sophistication is a significant consideration in determining whether the consent to a conflict has been adequate

· But the client can also use consent to demand more protection against conflicts than the rules offer

· There are ways to get around conflict situations, can even be done in advance

· Have clients waive restrictions of any future clients of interests

· Comment to rule 1.7 - Blanket advanced consent can stand up if the client is an experienced use of the legal services involved and is reasonably informed regarding the risk that a conflict may arise – particularly if the client is independently represented by other counsel in giving consent and the consent is limited to future conflicts unrelated to the subject of the representation

· Have clients waive right to any future malpractice liability 

· Consent is different from waiver and estoppel, which are basically implied consent through the client’s conduct

· 2 types of waiver:

· Malpractice

· MR 1.8(h):  A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement

· Is this a good idea? When would there ever be an advantage to having prospective waiver of malpractice liability? 

· If Lawyers’ doing a complex representation, and is concerned that they’ll provide competent representation, but if deal goes sour and he’s sued for misrepresentation,  jury might not retroactively be able to see that what he did was fine, and he could be on the hook for this: and the lawyer’s worried about this 

· Maybe its in clients interest too to make this waiver: maybe makes lawyer more willing to take this case or maybe lawyer wont charge as high insurance premium (high fee) for the representation 

· Miller ( unlikely these waivers will be upheld when dealing with unsophisticated business parties, better chance if dealing with sophisticated clients who are separately represented. 

· Why would client ever consent? Don’t the rules put too much emphasis on consent; why would they ever consent to something that seems so against their interest? W/ informed consent, and representation, client can give up a chance at future malpractice action
· Rules seem to put all the weight on consent, but is it realistic to do this when client gets nothing in exchange for giving its consent? Why would client ever give consent to conflicted representation, and if they wouldn’t aren’t the rules wildly unrealistic in requiring this?  

· But client might not get nothing… might be the only way to get representation
· Conflicts - Very easy to get a waiver of conflict; law firm might ask you to waive in advance conflicts that might come up

· Advantage of ex ante waiver: 

· Puts client on notice that there might be conflicts of interest in the future

· Saves attorney and client the work of identifying and then obtaining a waiver if a conflict exists.

· Arguably in the interest of relatively small clients, even though you’d think they’d be the one exposed to the conflict if the firm represents a big client.

· It might be that small clients like these waivers b/c they could negotiate for better terms of representation (better rates)

· Waivers are valuable to a client

· Small clients often can’t get big firms to represent them unless they do this waiver b/c if they take on a small client it could hurt their chances of representing big clients in the future.  So, small clients agree so that they can be represented.

· In general, court will uphold the waiver if the client receives full disclosure and the client has independent counsel advising him of the waiver

· Full disclosure is more than “we might have a conflict.”

· If the firm knows the ID of the conflict, they must disclose the ID and nature of the conflict.

· Is there a client-lawyer relationship?

· The Insurance Triangle – Conflict of interest in the insurance context
· General concerns – liability insurance typically offers 2 features, indemnification and defense

· Indemnification feature: If you are found liable, we will indemnify you

· Defense feature:  If you are sued, we will provide a defense

· The 2 parts are bundled together b/c the insurance company wants to protect its interest

· Insurance company needs protection of its interest b/c there is a worry that an attorney that the insured hires on his own won’t try to limit the liability to an amt less than the policy limits.

· Insurance company pays a lawyer who will try to make the settlement less than settlement limits

· Doesn’t always make sense for the insurance co to always handle the defense; where whatever the client’s liability is above the policy limits, the insurer doesn’t have incentive to limit liability.

· But sometimes the insurer won’t know 

· And policyholders are paying for this feature of a defense in court

· Insurance co gets the services cheaper b/c it buys them in bulk.

· Bundling isn’t required but is what’s done in practice

· Insurance aspect: obligation to provide a defense is a risk insured against in the policy

· Protecting from opportunistic behavior by insurer in ? realm

· Insurer is volume purchaser of legal services: should be able to get these more cheaply

· Insurance co. is specialized in monitoring attorneys, etc.

· Adding a party into the AC relationship in a sense – dealing with the insured, the insurance company, and the attorney who’s representing the client at the company’s behest, and the company as well in some sense

· What is the role of the attorney in this situation?

· Lawyer’s duty is always to the client: so that should be the policy holder. But really the attorney will also respond to the interests of the insurer who is paying their bills. Since they’re paying their bills and also they are often repeat players: interest in getting fees in future cases can create a conflict

· Public Service Mutual Insurance Co. v. Goldfarb – What to do about conflicts that arise because of limits to and exclusions from the policy, when the policyholder is involved in litigation?
· Dentist was putting his patients to sleep and then fondling them.  Most of them didn’t know what happened.  Dentist gets caught, criminally prosecuted, convicted.  He is then sued civilly.

· Does the insurance co have to provide a defense in civil suit?

· Co says that this kind of suit is excluded from the policy for 2 reasons:

· Not covered under the policy terms.

· Even if it is covered, providing indemnification for this conduct would be against public policy 

· Except that public policy only prohibits actions intended to cause harm, and there was an argument that the doctor never intended harm b/c the harm being sued for was the mental distress the patient experienced upon realizing what happened

· Court says that the insurance company does have to provide a defense

· It wasn’t clear whether there was going to be indemnification required.  It wasn’t clear b/c the dentist said that he didn’t intend to harm the ladies.  

· Public policy only prohibits indemnification where there is an intent to do harm.

· Insurance company wants a finding that the harm was intentional – can’t indemnify for things that violate public policy – they would have to pay for the defense but not the damages

· Doctor wants a finding that harm was unintentional – will cut down on damages owed

· If the insurance co is required to provide a defense, but has different interests in the dispute than the client, who gets to pick the lawyer?

· Court says the defendant has to be allowed to pick the lawyer

· Given that the insurance co has a very diff’t interest in the case, they couldn’t pick the lawyer.  That lawyer would probably respond to the insurance co’s incentives

· Co wants the court to find that the defendant had an intent to do harm so that it won’t have to indemnify).

· Insurer and insured’s interests in the defense here were abnormally out of sync ( client/defendant had to be allowed to pick his lawyer

· Risk of letting the client pick the lawyer to call the shots: the lawyer is now going to have the incentive to make a very generous settlement w/ the plaintiff for compensatory damages as long as the plaintiff drops the punitive damages claim.
· Exposes the insurance company to paying those compensatory damages, but better for policy reasons to put the risk on the insurance company

· Miller: this is maybe the best we could do: lawyer has duty to zealously represent his client but insurance co. has leverage with the lawyer which it can use from preventing the lawyer from carving up the insurance company opportunistically – structure this to try to reduce the net payment overall by the Δ regardless of who has to pay

· The obligation to defend
· There is a split on whether the lawyer represents the insured alone or both the insured and the insurer.

· Where the complaint alleges conduct and injuries that may fall within or outside the policy, depending on what the judge or jury decides are the facts, the interest of the insurer and the insured diverge.

· Goldfarb assumes that when independent counsel is required, the insured may select him or her
4. The Advocate-Witness Rule

· MR 3.7 (a) A lawyer shall not act as advocate at a trial in which the lawyer is likely (lawyer doesn’t have to know for sure to be disqualified under this rule, just has to know it’s likely) to be a necessary (only applies to situations where lawyer is a necessary witness) witness unless:

· (1) the testimony relates to an uncontested issue;

· (2) the testimony relates to the nature and value of legal services rendered in the case; or

· (3) disqualification of the lawyer would work substantial hardship on the client.

· (b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

· This conflict isn’t imputed across the firm, but parties/lawyers can’t waive it

· Policies behind the advocate witness rule – Why is it problematic to have a lawyer who is also a witness?
· Once a lawyer is up there he might be asked things asked to him in confidence that were told to him by his client – adds risk of breaking confidentiality/privilege
· Lawyers can be compelled to testify to protected information

· Appearance of impropriety – really playing into public perceptions
· Feeling that Lawyer may have incentive to lie (wants to win the case)

· Is this a reason for not letting the lawyer testify? Just say that if he testifies he’ll have to withdraw. They’ll still be cross-examined, and jury can decide whether witness is credible or not, given that witness has an [economic] interest in the litigation, and can make appropriate decision whether or not to discount the testimony. 

· Why is lawyer than different than any other witness who might have incentive to lie, which we ordinarily deal with with cross-examination and impeachment? 

· Confusion to the jury: can’t distinguish between advocate & witness

· Jury wont be able to distinguish that role change (if he’s acting as lawyer or witness): and this is harmful b/c:

· The jury will give too much credit to the lawyer’s testimony

· The jury wont give enough credit to lawyer’s testimony: its just a lawyer who’s giving this 

· These seem inconsistent, but the point is that the jury rarely will give th appropriate amount of credit to the lawyer’s testimony  

· Adversary issues: if lawyer is up there testifying, counsel for the adversary is likely to pull punches when crossing the lawyer; won’t subject them to the extreme logical traps that the lawyer would ordinarily provide; instead, they’ll be nice.

· Wont be an effective advocate (explain this: not an effective advocate if has to testify….)

· Professional Courtesy argument: cant let lawyer testify b/c adversary will be lenient in cross examining them b/c they’re members of same community . . .

· Counter-argument: actually they’ll be harder on each other b/c they know the ropes

· The advocate witness rule in criminal cases

· Rule has been applied to defense counsel in some cases notwithstanding the defendant’s willingness to waive counsel’s testimony

· May also be applied to prosecutors:

· Eliminates the risk that a testifying prosecutor will not be a fully objective witness.

· Fear that the prestige or prominence of a government prosecutor’s office will artificially enhance his credibility as a witness.

· Performance of the dual roles might create confusion on the part of the trier of the fact as to whether the prosecutor is speaking in the capacity of an advocate or a witness

VI. Successive Conflicts of Interest 

1. General Concepts

· Concurrent v. Successive Conflict – difference in the temporal dimension

· Concurrent conflicts are more of a steady state situation – all relevant actors are at the same firm throughout the relevant period

· Successive conflicts are more of a dynamic situation – a lawyer or group of lawyers are moving firms, possibly taking clients with them

· Ex: IBM v. Levin Concurrent Conflict

· Firm A, has been representing IBM on labor/employment matters for a long time.  Now, Levin comes along and asks A to represent him in an antitrust case against IBM.  

· 2nd representation is prohibited, even though there is no factual connection between Levin’s claim and the issues for which A represented IBM. The firm can’t go forward b/c the costs of concurrent representation are viewed as being in excess of the benefits.

· Diminished vigor: Lawyer will be less than vigorous in representing L in the lawsuit against IBM b/c the firm relies on continuing good will from IBM to get continuing matters; or, A could be less vigorous when representing IBM in labor matters b/c the firm’s loyalties shifted over the L

· Risk of revealing confidences: we assume that A received confidential info while representing IBM in labor matters, and received confidential info while representing L in antitrust matters. More concerned about revealing this info if the matters are related, but still sufficiently concerned if they’re not…

· It’s unlikely that confidential info will be relevant to unrelated matters, but…

· Concerns b/c if the atty represents IBM on an ongoing basis, IBM will hide/segregate some atty-client info from A (insurance info; total net worth)

· Public perceptions: Something unseemly about simultaneous representation – though unclear how closely the public tracks the bar…

· Ex: IBM v. Levin Successive Conflict

· If the lawyer representing IBM in the labor matters ended the representation 6 months ago, can the firm go forward with Levin’s case then?

· Do the costs still exceed the benefits?

· Diminished vigor: Not as big of a problem b/c A doesn’t worry about falling out of favor w/ IBM b/c IBM isn’t a client.  
· Unless the firm wants to keep good relations w/ IBM b/c it hopes that IBM will come back in the future.  
· Also possible that the lawyers at A have formed friendships w/ people at IBM.
· Confidences: Less of a problem depending on the time that has elapsed since IBM was a client.  
· But, the concern is still substantial b/c the firm can use the confidences it learned while representing IBM to help Levin.
· Public perception: Less of a problem but still a problem b/c there is this idea that you should be loyal to your former client; don’t want to look like you’ll do anything for a dollar.
· The concerns are substantially reduced, but not completely eliminated

· Additional concerns w/ restricting successive conflicts – the costs of preventing attorneys from taking the subsequence clients/cases

· A strict ban on successive conflicts would chill movement and growth within the legal market

· firms wont hire people from other law firms (b/c they bring their conflicts with them and this will devastate your ability to represent new clients) ( reduction in lateral market for hires (so firms are more likely to grow internally)

· Significant reduction in the number of attorneys available to represent new clients – if each old case conflicted them out of new cases w/ potentially adverse interests

· Costs of running a system of absolute disqualification would be high

· Conflict checking would become extremely burdensome and expensive
· Absolute rule would disadvantage smaller clients more than bigger clients b/c bigger clients could retain more lawyers and block access by smaller opponents

· Smaller clients would have a harder time getting lawyers to take them on b/c firms wouldn’t want to conflict themselves out of working for the bigger clients

· Would also affect the size of firms – firms wouldn’t necessarily be able to grow by acquiring other firms

· May keep firms small – a good and bad thing

· where conflicts are concurrent we normally put lots of weight on consent, but maybe here consent might be more problematic:  old client has nothing to gain by giving consent b/c no longer have ongoing relationship (might also be more reasonable b/c have nothing to lose by giving consent, but maybe they do have something to lose: since are being sued by this other party): so theres a danger they might not give consent b/c no ongoing relationship with the lawyer

· Summary: 3 key concerns here: or these as salient/more/less than in concurrent conflict context

· vigor of representation

· this is less cogent here than in concurrent conflicts b/c former representation’s over

· but its not absent b/c maybe attorney remains close to former attorney (so maybe sometimes should require consent

· danger that lawyer will use confidences of one client to deteriment of another client/ or disclose them to them

· this was such a big deal in concurrent conflicts issue tt found prob even if the reps are on different issues (even if there’s no direct connection btwn the representations) – b/c could become relevant later 

· this concern is significantly less here b/c no longer have access to former client

· but they’re not absent: still find out stuff while representing client in the past, and probably retained some work product from the representation (when there’s no connection btwn the 2 representations its even more attenuated: what you learned wont be relevant now)

· public perception

· there’s prob some perception of impropriety when you represent one client and then represent someone who sues your former client.

· But this is prob somewhat less here b/c are no longer representing the 1st client

· The worries that create strong norm vs. representing parties with adverse interests are more attenuated when one party’s no longer a client.

· MR 1.9 – Duties to former clients

· (a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.
· (b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client
· (1) whose interests are materially adverse to that person; and
· (2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter;
· unless the former client gives informed consent, confirmed in writing.
· (c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 
· (1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or
· (2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.
· Comment – rules give permission to take on a new representation, subject to the requirements, even if it’s the same type of transaction

· Just as long as it’s not a substantially related matter

· MR 1.10 – disqualification is imputed in successive situations as well
2. Successive Conflicts in Private Practice Situations
· Analytica, Inc. v. NPD Research, Inc.

· Malec is an employee of NPD. In order to keep him at the company and protect him from moving to a competitor, they want to give him stock. But it’s hard to value the stock since NPD is a closely held company. Malec retains law firm S&F to evaluate the worth of the stock, and NPD pays the legal fees.

· NPD and Malec aren’t adversaries, but they do have different, somewhat conflicting interests.

· Implicates MR 5.4(c) (c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.
· What should S&F tell Malec in light of the fact that they are being paid by NPD?

· Under the rules, it’s unclear whether they have to warn him that they’re being paid by the company…

· This set up isn’t prohibited, but the lawyer can’t allow it to affect his judgment

· After having the law firm give the evaluation, Malec leaves the company anyway, and founds Analytica, a competitor. Ultimately, he wants to sue NPD for antitrust violations and wants to use S&F in the suit.

· Can S&F represent him in the subsequent suit? Depends on whether the initial stock valuation and transfer and subsequent antitrust suit are substantially related
· Posner says that the firm is conflicted out, because the two are substantially related
· The lawyer gave “quasi” representation to NPD during their initial work

· Applying a generous conception of “client”

· The information used in the first project was key information for the later suit, so there are real confidentiality risks
· Miller - this isnt entirely obvious ( so idea of the same or substantially related isnt about the technical topic,  but the nature of the information that would be conveyed in each case!!

· Dissent: one of the dissent arguments: lets not disqualify the firm automatically: rather, lets ask whether the law firm actually got information in the stock transfer which could be relevant for the subsequent antitrust transfer (dissent: doesn’t matter if they could have gotten it, but whether they actually did: this would further attenuate the conflicts bar – needs to be substantial relationship btwn the matters and the attorney to have had access to certain info): CT: doesn’t matter whether they actually got, it but whether they could have: they had access to the type of info tt coculd be relevant: it’s a prophylactic rule

· Dissents rule requiring not only a substantial relationship, but also proof tt attorney actually acquired attorney-client confidences in the first representation: 

· This might require looking into confidential information: if we knew the law firm had access to info but didn’t get it there’d be no reason to disqualify them – but its too hard to find this out: to find out we’d have to intrude into the client-attorney relationship (and rules don’t want to go there) ( just have a prophylactic rule: measure whether have access to this info by proxy of whether the matters are substantially related 

· The Substantial Relationship Test - check on this…
· Model Rule 1.9(a) and Restatement §132

· Where any substantial relationship can be shown between the subject matter of a former representation and that of a subsequent adverse representation the latter will be prohibited.

· Court will assume that during the course of the former representation confidences were disclosed to the attorney bearing on the subject matter of the representation

· The continuing duty of loyalty – check on this…
· Rule 1.9(a) does not depend on the existence of confidential information.

· Even where no such information is at risk, a subsequent adverse representation on a substantially related matter is forbidden

· The consequences of disqualification - check on this…
· Analytica, the Model Rule 1.10(a) and DR5-105(D) disqualify all lawyers in a law office from opposing a client when any lawyer in the office has represented that client on a substantially related matter.

· When this happens client will have to get a new lawyer, who will want to receive the disqualified firm’s files. Courts normally allow for this

· Malpractice based on successive conflicts - check on this…
· A law firm that acts adversely to a former client in violation of the substantial relationship test will subject itself to liability for breach of fiduciary duty. 

· Will also violate the lawyer’s continuing duty of loyalty and, to the extent that the lawyer has revealed or used the former client’s confidential information, the conduct will also violate her obligation to protect this information.

· In a civil suit, the client will have to prove damages.

· Who is a former client? - check on this…
· Restatement §15(2) After a preliminary meeting with a  client that does not result in retention, subsequent adverse representation is forbidden only if the lawyer has received information that could be significantly harmful to the prospective client. Even then other lawyers in the firm may be able to accept the matter if the interviewing lawyer is screened.

· ABA rule 1.18 – firm, with screening, may avoid imputation arising from a preliminary interview that does not lead to retention

· Like a hot potato – “Hot Potato” situation when a firm wants to “fire” a client in order to transform a potential concurrent conflict into a successive conflict
· The rules don’t explicitly forbid this, but when a firm withdraws under these situations, the courts and general public don’t look on it favorably

· It allows the firms to act opportunistically, and there are arguments that it’s breaching duties to clients and former clients 

· But applying the rule strictly puts a lot of power in the hands of the client, does restrict a firms ability to withdraw…

· Picker (cb 355): attorney represents client in action vs. 3rd party – attorney’s firm wants to merge with another firm. . . if merger occurs, there’ll be a current conflict which is disabling: single firm representing one client who’s interests are directly adverse to those of another current client. So firm asks consent from 3rd party, who says no. so fire the 3rd party as a client, do the merger. Now 3rd party seeks to disqualify the firm from representing the 1st client. CT: you’re disqualified: cant drop your client like a hot potato

· Miller: is this really the right result? Cts/firms ought not to be so quick to see each of the times the firm drops a client so negatively: firm needed to merge (for imp business reasons; not so worried about individual client): asked for consent, when they didn’t get it, they withdrew: it was the only way to consummate this merger. Ct said they couldn’t represent either party – ct deprives both parties of representation by the firm: it doesn’t make any sense at all: this is problematic. 

· Alternative – if law firms aren’t allowed to fire clients, they can just fire lawyers…

· Standing and waiver

· Concurrent conflicts may sometimes be waived.

· Successive conflicts may always be waived – Rule 1.9(a).

· The Appearance of Impropriety

· Appearance of impropriety standard continues to have a role in evaluating the conduct of public officials – lawyers and judges.

· Conflicts in Class Actions

· In re Agent Orange Product Liability Litigation – class counsel switched from representing class members supporting a settlement to those opposing it – court rejected disqualification saying that the traditional rules that have been developed out of the class action context should not be mechanically applied to the problems that arise in the settlement of class litigation.

3. Imputed Disqualification and Migratory Lawyers

· General Principles – what happens when you have a migratory lawyer?

· Does the lawyer carry with him the taint of all of his old firm’s conflicts?

· Does the attorney’s old firm get released from conflicts restrictions? Does the new firm find itself subject to them?

· Typical migratory situation

· 2 firms – F1 and F2

· 2 clients – C1 and C2

· If A moves from F1 to F2, what happens in terms of the lawyer’s conflicts and the conflicts at each firm?

· Does the attorney carry with him the taint of his work at the first firm?

· Once the attorney leaves, does the firm lose the taint of his initial work?

· What happens to the status of the new firm after the lawyer arrives?

· Policy concerns – confidentiality (want to protect confidences of all clients involved), vigorous representation (want to prevent a conflict of interest undermining the lawyer’s ability to provide vigorous representation), public perception – but how serious are the risks here?

· If A has personal confidences on a case, and now is working for the other side, there’s a risk…

· If A didn’t personally have confidential information, it’s less risky

· There’s little concern that the new firm will be less vigorous in representing the client they had all along because of the lawyer’s move

· But if the lawyer personally switches sides it might be a problem

· Risks to vigorous representation affected by the extent of former involvement by the migratory lawyer

· Little risk of negative public perception because it seems unlikely that the public tracks this stuff…

· Costs of strict restrictions on migratory lawyers – would chill movement between firms

· If attorneys carry all personal and imputed conflicts from their former firm when they move, they would really never be able to move

· Legal market wouldn’t be able to have lateral transfers

· Clients would be stuck with their original choice of law firm – undermining their ability to get the best representation

· Real potential problem – if the conflicts of migratory lawyers are then imputed across the new firm

· MR 1.10…

· MR 1.9(b) - A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client
· (1) whose interests are materially adverse to that person; and
· (2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter;
· unless the former client gives informed consent, confirmed in writing.
· Indicates that the nature and scope of disqualification depends on the involvement of the migratory lawyer and the relationship between the two matters
· The moving attorney has to have acquired confidential info for it to really be a problem – disqualification doesn’t kick in if the lawyer was uninvolved

· Different from steady state situations - saw in anlytica and rule: irrebutable presumption thatt firm acquired info about the client (if they’re the same or substantially related, there’s no way to get out of disqualification), but here where attorney moves from one firm to another there’s not an irrebutable presumption of attorney having acquired knowledge!

· And if migratory lawyer does have confidential info from the 1st representation 

· He can’t use it or disclose it – 1.6

· Can’t represent the new client – 1.9

· But what does that mean for the new firm?

· Cromley v. Board of Education – An alternative to strict disqualification and imputation of conflicts stemming from a migratory lawyer…
· NOT a MR case… Under the rules, a screen would not be allowed
· Attorney personally representing the plaintiff switches to the firm representing the defendant. Since it was a personal representation, he had information. Attorney withdraws from representing plaintiff when he moves, but does his new firm also have to withdraw from representing the defendant?

· Plaintiff argues that the defendant’s firm must also pull out

· 7th Circuit allowed the new firm to continue representing its client, even though a lawyer from the opposing firm moved over

· Prevented disqualification of lawyer’s new firm under the circumstances because the new firm immediately established a sufficiently strong screen – blocked the personally conflicted lawyer from the case, prevented him from infecting the lawyers already involved

· Migratory lawyer wasn’t allowed to work on the matter

· No one was allowed to give him access to or share information on the case

· Everyone in the firm was warned of the conflict

· He wasn’t allowed to share fees from the case

· Restrictions were put on access to documents – technological block, very important…

· Recognize that the firm has no real interest in violating the screen (may be different if lawyer has smoking gun evidence) – has an incentive to maintain the screen because that allows the firm to keep the representation

· Why didn’t the Cromley Court Inquire into other things…
· Presumptions in Imputed Disqualification

· Is the conclusive presumption, prohibiting screening, better than a rebuttable presumption which would allow it?

· Rebuttable options seem better, more flexible for the current legal market

· But what about client concerns? Will they be satisfied with screens?

· It should work for moral lawyers, or less involved associates

· Depends on the lawyer and the situation

· Requiring client’s informed consent will help

· NY has recognized screening only if the lateral lawyer’s information is unlikely to be significant or material.

· In jurisdictions that reject screening, the entire firm will be disqualified from representing a client whose interests are materially adverse to those of the opposing client about whom a lateral lawyer has acquired relevant confidences

· Removing Conflicts from a Former Firm

· If the lawyer moves, and the representation is over or the client moves with the lawyer, is the former firm free of the conflict? Can the former firm then take on a new client with interests that conflict the former client? Yes.

· If the firm has fired the lawyer to get rid of the client

· Or if the conflicted lawyer has left on his own…

· As long as there’s no one left at the old firm who has confidential info about the matter

· MR 1.10(b) - When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:
· (1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and
· (2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.
· Cleaning the stable - lawyer who terminates association with firm, and the firm wants to represent a client with interests adverse to client of the former lawyer ( firm can take this on unless the matter is the same or substantially related with which the formerly represented lawyer represented the client (this is!) AND any lawyer remaining in the firm has info protected by rules 1.6 and 1.9(c) that is material to the matter 

· ( can clean the stables, but only if you do so completely: only if there’s no attorney left who has no confidential info about the prior representation (and the matters’ not substantially the same)

· ( partner leaves firm, and takes with them significant client. Its likely tt all the associates who worked on the matter will also leave, b/c if they stay, their knowledge will taint the firm. 

· If new clients interest conflict with the former clients, but its not the same matter (?) ( this gives one way to deal with hot potato issue: encourage the partner who deals with the matter to leave. You’re not firing the client, so maybe this is ok

· This happens a lot – senior lawyers will switch firms, taking their clients as well as their entire departments

· If they leave associates behind, they’ll leave a taint of the conflict ( firm would prefer they all move

· Firm will go so far as to fire the conflicted lawyers to leave themselves flexibility for future representations

· Or removing conflicts from a current firm – if a client seeks representation but the firm would be compelled to turn the client away because of a personal conflict with one of their lawyers through his representation of a current client ( rather than turning the client away, dropping another current client (hot potato), the firm might fire the lawyer …

· Rebutting the Second Presumption – Check on this…
· Even in jurisdictions that do not allow screening, a client may always consent to one and clients often do

· Nonlawyer Conflicts

· Reflections on the Term “Chinese Wall”

4. Government Service - What happens when lawyers move between the public and private sector?

· Policies for migration are different, and the concerns for this sort of movement aren’t even symmetrical

· Preliminary issue - Who is the client of a gov’t attorney? Lawyer may experience a personal conflict between the personal feelings, the assignment and the “client”
· Maybe your client is your boss in the office where your work (the assit. Attorney general of the lands division or something like that) – and so its not your responsibility as an attorney to undermine what your office is doing: other branches can do this (Cong. committee can have oversight hearings, or pass leg: there are mechanisms in place to take care of this: democratic processes might be reason to give lawyer narrow responsibility to not replace their judgment with the judgment of their superiors in office)

· Or have some responsibility to the public at large, as you understand it to be

· And there are intermediate positions (like you have responsibility to someone/thing broader than just your immediate boss, but unclear who that is

· If you’re a dedicated environmentalist and you join the lands department of the DOJ. But after the administration changes, and environmental policy changes, and you think you’re new boss is really just a tool of big industry

· If you’ve been involved in a case where you’re suing a big company, and then the new boss wants to drop the case under a new “theory”

· Wants to dismiss the case

· But you personally don’t agree

· You’re asked to write a motion to dismiss the case, but you don’t agree with the conclusion or the arguments

· What do you do? Write the brief

· Resign and protest

· Depends on who you think the client is – your boss, the American people, the constituents, the cause?

· MR 1.11 – Special conflicts of interest for former and current government officers and employees 

· (a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:
· (1) is subject to Rule 1.9(c); and
· (2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.
· (b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:
· (1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
· (2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.
· (c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term "confidential government information" means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom.
· (d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:
· (1) is subject to Rules 1.7 and 1.9; and
· (2) shall not:
· (i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or
· (ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).
· (e) As used in this Rule, the term "matter" includes:
· (1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and
· (2) any other matter covered by the conflict of interest rules of the appropriate government agency.
· In general, apply a more lenient rule. Why?
· Gov’t needs to be able to recruit lawyers – who wont come if they’re going to be subject to strict rules on the way out

· Don’t want to trap people in gov’t services by limiting their opportunities in the private sector

· There are different policy considerations at stake

· Maybe need to disclose is greater in gov’t / so should have lower degree of protection when someone goes to private sector

· Want to be able to recruit people to go into the gov’t : this is harder if don’t have lenient rules here: If don’t have lenient rules on disqualification after leave gov’t  service, people wont go into gov’t service (we’re assuming here that people make less money/have less rewards in gov’t service, so have to encourage this: so give them implicit income stream in future re: money they can make when they leave, and so if have strict conflicts rules, this will reduce the present value of any money they could make in the future, b/c its less likely that they’ll be able to make it) (compensation)

· Have assumptions about info gov’t holds that are different than those about info in private sector: we want gov’t to be transparent/openness – so we can ensure they’re doing what we want (and gov;t doesn’t have same autonomy based interests in protecting this info since ? 

· Gov. power: gov’t resources/it’s a powerful litigant ( scope of protection for attorney leaving the gov’t should be lower than in private sector. 

· less concern re: divided loyalties when leave the gov’t: less chance you’ll want further work from them/the gov’t
· But maybe should have more protection 

· Maybe if have lenient rule, creates public perception of gov’t attorneys being less ethical than others, and that’s a prob.

· gov. role as protector of public interest – we hope what its doing is good for the public and to extent we impeded the govt’s ability to do what its trying to do, tt would be bad for the client. 

· concern that if attorneys go from gov to private sector there’s a bit of feeling there’s a danger of corruption: revolving door concern – people going to private sector to sell the advantages they’ve gotten thru the gov to the private sector. 

· and maybe if its so lenient (to make people want to join), this will also make people more likely to leave the gov, since its easier to do so. 

· Overall, the policy analysis is important but pretty ambiguous

· Movement from the public to private sectors

· Lawyers will be more helpful if they stay within the general field where their gov’t experience is relevant

· But that raises concerns about confidences, vigor, public perceptions, etc

· Does the gov’t conflict get imputed to the entire firm?
· No, you can’t work on a case if you personally and substantially worked on the matter during your time as a gov’t lawyer
· But if you are screened, take no part of fees the case, and notify the gov’t then the rest of the firm can work on the case

· Screens are allowed more easily in public-private migration

· Why do we permit screens more easily here?

· If it’s not the same case – If a gov’t lawyer is suing one client in a superfund case and then goes to a private firm that represents another client also being sued under the same § for polluting the same area. Can the lawyer represent the new client if the gov’t doesn’t consent?

· In a private context, probably not

· In a public context – may have more flexibility in determining what’s an unrelated matter

· The rule governing this scenario is dif. from MR 1.9(a): doesn’t say substantially related, scope’s not defied: rules here just refers to “same matter”

· Gillers says this should be interpreted the same as rule 1.9. But maybe these should be different (b/c they knew how to say “the same or substantially related matter” since they did it in 1.9- htat they didn’t do this here,  maybe shows they didn’t intend to say this) ( so have more lenient rule here than re: lawyers moving between 2 private firms. (so in our hypo prob could go forward b/c even thought the current and former representations are properly substantially related, they’re not the same matter). 

· MR 1.11(a) – except as law may otherwise permit, a lawyer who has formerly served as a public officer or employee of the gov is subject to rule 1.9(c):

· still subject to rules re: confidentiality: cant use info he got at the gov in the new representation. 

· Movement from the private to public sectors – to the gov’t

· Ex: If A represents a private party at the firm and then goes to the govt. agency that’s opposing the case…Can the lawyer work on this representation when goes to the gov?

· MR1.11(d): except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee is subject to rule 1.9 ( more stringent re: lawyers going from private sector to gov. then gov. to private sector: need to protect the confidences of the private sector are arguably higher. So are prob. disqualified here from working on same or substantially related matter that you worked on in private firm. 

· But is there imputed disqualification? Will you preclude the whole dept from working on this matter? [would be imputed disqualification if were just moving to a new firm and you had confidential info about the old client] ( here, don’t disqualify the whole gov, just this lawyer is. Don’t even require a screen (GM: unclear why don’t need a screen). Also subject to rule 1.6: cant tell anyone confidential info tt relates to the former representation.

· Imputed Disqualification in the gov’t context:

· Ex: if employee at lands division did have personal and substantial involvement in a case. Why might the firm still be willing to hire the attorney? If Screen would solve this…

· MR 1.11(c): firm can continue the representation only if the lawyer’s timely screened and apportioned no part of the fee – can make a screen. 

· Rules for movement within the private sector don’t allow for screens. 

· This again reflects wanting to be more lenient here (there are 3 ways the rules great greater leniency re: moving from gov. to private sector than between firms in private sector)

· Armstrong v. McAlpin

· Facts: Altman was lawyer at SEC who supervised an investigation and litigation against Ds including McAlpin. Moved to private practice at a lawfirm that was counsel for Capital Growth companies (which McAlpin had looted). Armstrong was screened. 

· Held: not disqualified.

· Disqualification of the firm would have serious consequences to the litigation.

· Appearance of impropriety s too slender a reed on which to rest a disqualification order, especially where the appearance of impropriety is not very clear.

· There may be unusual situations, though, where it is enough for disqualification.

· The revolving door in the model rules –MR 1.11

VII. Truth and Confidences – Witness Perjury

1. General Issues – What does the lawyer do if he knows or believes that his client is going to testify falsely?
· Lawyer is put in the middle of his duty to provide zealous advocacy and his duty to follow the ethics rules

· How does the lawyer’s preeminent duty of confidentiality fit into this

· Tests the nature of the adversarial system – to what does the system, with zealous advocates on both sides, offer sufficient protection against lying witnesses/clients

· This problem arises in court, and with anything under a sworn oath

· In general, people seem to have a different attitude towards perjury than other crimes. There’s some sense that perjury happens all the time in the US…

2. Relevant Rules:

· MR 1.2(d) - A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.
· MR 1.6(b)(2): (b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary: … (2) to prevent the client from committing a crime or  fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;

· MR 3.3 – Candor Toward the Tribunal

· (a) A lawyer shall not knowingly:
· (1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;
· (2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or
· (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.
· (b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.
· (c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.
· (d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.
3. Nix v. Whiteside

· Defendant stabs victim to death based on a fear that he was about to be shot. Police don’t find a gun at the victim’s house, and victim’s family then clears out the house…

· Defendant tells his attorney that he stabbed the victim because he saw him pulling a pistol out from under the pillow, but then reveals that he didn’t actually see a gun but was sure there was one

· Felt that he needed to testify that he saw the gun, because of what he knows about what happened in another trial

· Tells the lawyer that he’s going to testify in that way, regardless of the truth

· What should a lawyer do in that situation

· Explain that perjury is wrong, illegal, etc – try to persuade the client not to do it
· Illegal, could be tried for that too

· Explain that it’s not even needed for trial strategy, that there are other things that can be done to pursue the defendant’s objectives

· Not good for you either, you could be cross examined

· Prosecutor can cross examine—you will be worse off having made the perjurious statement b./c then the pros will show the jury that you are a liar

· But will the prosecutor be able to bring out that it was a lie?

· Threaten to pull out of the case if defendant goes ahead with plans to lie

· But lawyer might not actually be allowed to pull out – so threatening that as a consequence might be a misrepresentation
· Can threaten to impeach false testimony instead?

· Can’t really threaten to not allow him to testify if he insists on making the statement b/c that’s depriving client of the chance to present his defense

· Less of a problem if just threatening but will actually allow him to testify – though a misrepresentation

· Can put the client on the stand and avoid questions that might touch on the perjured issue – just don’t ask 

· But that looks like even more ineffective assistance

· And if he gets asked on cross, the lies will still need to be reported

· Put client on the stand and ask for narrative testimony

· Appealing becomes removes lawyer’s part in the fraud

· Allows the Δ to get his testimony in

· Leaves open prosecutor’s ability to cross examine/impeach Δ when does this

· So maybe this is optimal accommodation of the competing interests

· Lawyer could refer the matter to the judge – though judge might not like that

· MR 3.3(a)(3): - if the lawyer’s client has offered material evidence, and lawyer comes to know of it’s falsity, lawyer should take remedial measures, including disclosure to the tribunal

· what of AC confidences?? 

· What other remedial measures are there?

How would you go about revealing this info to the tribunal?

· If go to judge ex parte, and he agrees to this (but might not)

· If do this would you tell your client you’re going to see the judge? 

· Miller: they say refer to the judge, but they don’t say what should happen then – what should the judge do with this???

· Is that just passing the buck and not necessarily solving the situation? Yes.
· Lawyer could do nothing – leaves open the possibility to threaten to remedy whatever lie is told, hope that client will testify truthfully

· If the lawyer puts the client on the stand anyway, and does lie – can the lawyer then impeach his own client? What’s the answer to this???
· Real issue in the case – defendant was petitioning for habeas on IAC grounds, alleging that lawyer’s preventing him from testifying has he’d planned to should be considered ineffective assistance

· If the client testifies truthfully, after the lawyer has dissuaded the client from lying, and is then convicted… can the lawyer be charged with ineffective assistance of counsel?

· Supreme Court said no – lawyer can’t be held constitutionally ineffective for telling client to not lie, threaten as to potential consequences if the client committed perjury

· The lawyer placed his ethical scruples above the client’s interest, and that seems to be ok

· Court said that there was no prejudice to the client from what the lawyer did, even if what the lawyer did was to basically compel him not to testify 

· Testimony is central to the client’s claim of self-defense, and he was basically prevented from testifying to that

· Except that he wasn’t prevented from testifying to that, he was prevented from lying during the testimony

· There’s no constitutional right to give false testimony… and it’s not going to violate the 6th to refuse to let a client testify falsely
· Court is basically adopting the ABA rules on perjury as its standard, though concurring justices disagreed that they should be the constitutional benchmark


· ABA is just a trade association…

· But the bar has a strong interest in making sure the ethics rules line up with constitutional standards

4. After Nix, what?

· Majority opinion on the nature of the ethics rules - a lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent 

· The hard part in assessing lawyer’s obligations in these situations – how do you assess whether the lawyer knows whether the testimony was false?

· What is “knowledge”? What is “believes”?

· MR 1.0 – Belief or believes denotes that the person actually supposes the fact

· MR 1.0 – Knowingly, known or knows denotes actual knowledge of the fact in question

· But a person’s knowledge may be inferred from the circumstances

· Can the lawyer draw the client into the lie without actually encouraging it

· Text of what the lawyer tells the client v. what the lawyer actually means to convey – anatomy of a murder situation

· Ex: does a criminal defense attorney really want to know whether the client is guilty?

· Can the lawyer suggest the right answer to the client? 

· Is this all ok???
· Can the lawyer avoid the questions while examining the client on the stand where he knows the client might lie?

· If you only avoid a part, they can still be questioned on cross (provided it is within the scope of the direct)

· Put the client on the stand and say tell the jury what happened – elicit narrative testimony

· This way the lawyer isn’t offering the evidence!  Just allowing the client to talk

· But the rules may still require a response to false testimony - MR 3.3(a)(3)

· What should the lawyer do if the lawyer does lie on the stand?

· You are required to take reasonable remedial measures, but that is a pretty vague term

· Take a recess—

· Talk to your client.  Tell them to go in and correct testimony

· What if client says no

· What is a reasonable remedial measure?

· Impeach your clients testimony?

· Impeaching evidence through another witness?

· Cross examine your client

· Talk to the judge?  But when…

· If the judge does nothing, are you off the hook?

5. The Lecture – The Anatomy of a Murder Situation…
6. Ethics, Lies, and Rule 26

· Robert Bennett’s Letter to Judge Susan

· Webber Wright

· In civil matters, a lawyer is most likely to encounter perjury or fraud on a court during pretrial discovery.  

· Rule 3.3 – revelation (rectify material false evidence that may have been unwittingly introduced). 

· 1993 and 2000 amendments to FRCP, coupled w/3.3, further encourages revelation or correction of discovery misstatements, probably at the expense of confidentiality

7. Summary: Variables in Analyzing Issues Witness Perjury

· Timing

· Prospective perjury

· Surprise perjury

· Concluded perjury

· Nature of the case

· Criminal 

· The defendant as witness

· Other witnesses

· civil (court, other adjudicative tribunal)

· Lawyers’ state of mind

· Knowledge

· Reasonable belief

· Remedies 

· Remonstrate with client

· Reveal to tribunal 

· Withdraw if allowed

· Let client testify in narrative and refrain from arguing in summation

· Refuse to call client (prospective perjury)

· Let client testify, question client, argue testimony

· Legal considerations

· Jurisdiction’s rule: Model Rule 3.3; DR 7-102(B)

· Constitutional right of criminal defendants to testify and to assistance of counsel.

· Client autonomy

· Duty of confidentiality

· Duty of competence

· Criminal law prohibitions against suborning perjury (and like crimes). 
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